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Of the Court of SeJJion. 



T HAVE all along thought, the Court of 
•*- Seflion is not compofed of too many 
Judges, but the Fifteen are not properly em- 
ployed and. diftributed. 'This Court alone, 
does, in this country, the bufinefs that is 
done in England by the Common Pleas, 
King's. Bench, Admiralty, Doctors' Com- 
mons, Chancery, and, I may fay. Exchequer 
tobs for there is a way in England of bring- 
ing Into that Court caufes that do not con- 
cern the Revenue ; fo that it is a miftake 
that the Englifh have fewer Judges than ^e. 
They have many more, for, into the compu-* 
tation muft be taken, not only the Twelve 
Judges, but the Chancellor, the Mafter of 
the Rolls, fourteen Mafters in Chancery, 

A (who 



2 Of the Court of Seffion. 

(who do a great deal of the bxifinefs that is 
done in the Court of Seffion by the Ordina- 
ries,) and alfo the Judges who determine 
maritime and confiflorial caufes. How ma- 
ny of thefe there are I do not know ; but it 
is plain, that, in England, they liave at leaft 
thirty Judges for the bufinefs which, in this 
country, is done by fifteen. But they have 
not near fo many Judges in any one court ; 
they have not, I believe, above four iii the 
King's Bench, Common Pleas, and Exche- 
quer ; whereas the Seffion confifls of fifteen, 
and nine are neceflary to make a quorutn. 

In that refped, I apprehend they are right 
and we wrong. Many of the caufes that 
come before the Court of Seffion are trif- 
ling, and attended with no difficulty ; hence 
the afTembling fo many Judges every day is 
tmneceflary and improper, as one half of 
them might be fpared, and better employed. 

It has been propofed, as we certainly have 
too much to do, to divide us into Inner and 
Outer-houfe Judges, and I think that plan 
not a bad one. I propofed myfelf, fome 
years ago, another which I thought rather 

better. 
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of the Court of Seffton^ 3 

better, and which has this great advantage, 
that if it be found not to anfwer, the former 
method may be refumed at pleafure. Thisi 
plan divided the fourteen ordipary Judges 
into two courts ; the one to fit two, the other 
three days of the week, wi^h correfponding 
Ordinaries ; the bufinefs to be apportioned 
between them as equally a^ poffible^ by giv- 
ing each a certain fet of caufes, e^ g. the one 
the fufpenfions, advocations, regulations, and 
the redudions ; the other, the ordinary ac- 
tions and caufes that overleap the Outer* 
houfe. 

Both thefe plans require, as would others 
which might be fuggeftcd, that »U thofe ap*. 
pointed Judges be men of abilities, both of 
body and mind, and, confequently, that they 
be penfioned off when they fail in eii;b*r, 

I have now had near five years* experience 
as a Judge of the Court of Sefllon, and J am 
perfectly clear, that it ought to be divided 
into two at Icaft ; and I have no doubt that 
fooner pr later this will be done, as I find it 
A 2 now 

• Written In x 79 2. 
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, now reliflicd by many that were at firft a- 
gainft it. In that way, juftice would be ad- 
Tainiftrcd with double difpatch. Judges would 
not be oppreffcd, nor caufes hung up long, 
as they frequently are, from the lawyers not 
being able to overtake all they unjdertake. 
Indeed there would be fo much time as to 
enable us to determine a great many caufes 
on hearings, and fo fave the great expence 
and delay occafioned by writing and print- 
ing. Mr Dunning faid, that, in Scotland, a 
lawyer wrote all he fpoke, and printed all 
he wrote ; and this is literally true of every 
caufe which runs the courfe of ordinary li- 
tigation. But what is ftill more Angular, 
abfurd, and oppreflive, is, that all that has 
been written and printed, muft be written 
over again in what is called the extrad of 
the decree, which puts parties to an incre- 
dible and perfciSlly unneceflary expence. In 
all cafes, therefore, a fummary, or abbreviate 
of tke procedure ought to fuffice ; and for 
the fees of this, in every procefs that comes 
into Court, the clerks ought to be fecured ; 
and if the matter were put upon that foot- 
ing, there ir no doubt that the clerks would 
make more than they do at prefent ; for, in 

a mul- 
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a multitude of cafes, no extract is ever ta- 
ken. As to the argument, that ingroffing the 
procedure fhcws the grounds on which the 
Court went, it is a mere pretence ; the print- 
ed papers do that fufficiently in the Houfe 
of Lords ; thefe are always fent to London, 
called for, and read by thofe who determine 
the appeal. In this country, the procefs itfelf 
can always be got ; fo that any perfon defir- 
ous to fee the arguments bince inde, may be 
latisfied for a fhilling. 



CON- 
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CONSIDERATIONS 

ON THE QUESTION, 

How a ^Mi^GY.^ wbofe Opinion bos been over-ru-^ 
My ought to vote in fubjequent andfubordi'- 
nate ^uejiions ? 

AND 

If aw tbe Vote ought to be Jlated in a numerous 
Court f 



PLINY, in one of his epiftles*, dates the 
following cafe to have happened in the 
Roman Seiftte : — Afranius Dexter having 
been found killed in his bed. and it being 
uncertain whether he had been flain by 
hirafelf, or by his flaves : and if by them, 
whether from malice, or by his own com- 
mand ; it was referred to the Senate to de- 
termine what judgement ought to be pro- 
nounced upon them. Some were for death, 
ibme for baniftiment, and fome fot acquit- 
tal, of which laft clafs Pliny was one. That 
clafs being more numerous than any of the 
other two, though not fo numerous as the 

two 

*B. S.Epift. 14. 
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two together ; he infilled that the two 
fliould not be allowed to join againft the 
third, but that they Ihould be feparately 
counted J and, after a ftruggle, this was agreed 
to, and the flaves acquitted. But the cafe 
being new, (which i;5 very furprifing,) he, in 
the epiftle alluded to, defires the opinion of 
his friend Arioflo upon it. 

It fhould feem that Pliny was in the 
wrong ; as it happened his method was fa-* 
vourable to the merciful fide ; but it might 
have happened otherwife, e.g. If 21 had 
been for death, 20 for banifliment, and 20 
for acquitts^, the lives of the flaves, accord- 
ing to his dodrine, were loft ; which mofl: 
certainly they ought not to have been, there 
being 40 to 2 1 againft death, and it being 
perfe6Hy uncertain, till the queftion be pro-^ 
perly put, Whether they ought at all tjg'be 
punifhed ? ^ 

In order to put the queftion properly, the 
grounds of the opinions muft be attended 
to. What thefe were, Pliny does not in- 
form us; but it is plain, that thofc who were 
for death, muft haVe prefumed that the 

flaves 
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flavcs had murdered their matter; thofe 
who were for banifhment, muft have held 
that they had not murdered him, but that 
they had killed him by his own command, 
and were culpable for fo doing : thofe who 
were for acquittal, muft have held, that 
the flaves had killed him, but that they 
had done fo by his own command, and that 
they were not culpable for doing fo. The 
fuppofition that he had been killed by fome 
other perfon is excluded by the ftate of the 
cafe, and, I fuppofe, by the Senatus confult- 
um on which they were tried, which pre- 
fumes that the mafter has been killed by 
his flaves, fo that the only defence pleads 
able is his own orden 

If the queftion in this cafe be put in ge- 
neral, What judgment ought to be pronoun- 
ced ? If there be 21 for death, 20 for ba- 
nifhment, and 20 for acquittal ; according 
to Pliny, the lives are loft;, which is grofsly 
abfurd and unjuft, for there are 40 to 2t 
againft death. The firft queftion ought to 
be in this cafe. Are the flaves to be held 
guilty of murder or not ? It will carry not 
by 40 to 21. 

Then 
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Then the next queftion is, Punifliable or 
not ? How this will carry is uncertain ; for 
it being eflablifhed by the preceding deter-* 
mination that the Haves had not murdered 
f heir matter, thofe who vote for their death, 
on the contrary fuppofition, may think that 
they were not at all culpable for killing him 
by his own command, and on that ground 
join thofe who ^re for acquittal 

If they do, acquittal carries by 41 to 20 ; 
but if they do not, and it carries vPunifh- 
able, then the queftion muft be, What fhall 
the punifhment be ? 

In this queftion. What ftiall the pxmifli- 
ment be ? it may be thought that thofe who 
voted for acquittal ought not to vo^c at all. 
If they do not, I apprehend they do wrong, 
as *he confequence may be, to fubjed to a 
very heavy, inftead of a flight puniflxment ; 
for the 21, who were for death, divide; 
fortieof them voting for imprifonment, and 
feme, or one of them, for baniflimcnt : if 
thofe who were for acquittal ftand off, it 
will carry for Banifliment ; whereas if they 
vote for the flighteft punifhment, th^t 
B. G&rries, 



td VoU of Judges. 

carries. This, I apprehend, they ought 
ta do. It may be faid, they cannot, with 
a fafe confcience, as their opinion is a- 
gainft any punifliment : but thi^f is not fo- 
lid ; they vote for punifliment upon com* 
pulfion, and a new ftatc of Tthe cafe : they 
ought to do juftice as much as they^ poflibly 
can, that is, be for the leaft punifliment, as 
that comes ncareft to what they think com- 
plete juftice ; and if they do not do fo, they 
commit very great injuftice ; as it is owing 
to their ftanding off that baniftiment is in- 
flidled in place of imprifonment. 

Aulus Gellius,andQuintilian,Declam.365, 
. ftate an imaginary cafe as a rhetorical exer- 
cife : What is to be done if, of feven judges, 
two be for banifliment, two for a fine, and 
three for death. If it has been previoufly 
fixed that the perfon accufed is guilty, and 
muft fufFer fome punifliment, the queftion 
may be put in general, What ftiall that be ? 
but then all the votes for,, a lefTer punifli- 
ment than death, though they differ as to 
the degree, muft be accumulated againft 
thofe for death. In the cafe ftated by Gel- 
lius, there are four to three againft death. 

If, 
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If, however, there be a poffibility of thofe 
for death, on their opinions being over-ril- 
led, voting for the leaft puniQiment, there 
ought to be another queftion ; if there be 
not, it follows from their opinion, that, afor-r 
tiori^ they muft be for baiiiihrnent, and that 
mull be the punifhment. 

It fhould feem that a Judge ought to vote 
againft his opinion in certain cafes. I gave 
one iuftance under Pliny*s cafe ; another 
may be given here. Thofe who vote for 
death, though over-ruled, ought no^ to Hand, 
off in the fecond queftion, unlefs their opi- 
nion be, that, if not guilty of a capital crime 
he is not guilty at all ; they ought, on the 
fecond queftion, to vote for the next fev6- 
reft puniftiment, that is banifhment, being 
over-ruled as to death : they cannot do what 
they think coniiplete juftice, but they ought 
to do as much juftice as they can ; for the 
fame reafon, that thofe who voted Acquit, if 
over-ruled, ought to vote for the mildefl: 
punifhment. 

In Pliny*s cafe, the queftion waS itnpro- 

perly put, What judgment fhall be pronoun- 

^ 2 ccd ? 
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ced? for it does not make way for all tbe^ 
opinions. If 2 1 for death, 20 for banifhment, 
and 20 for acquittal ; no doubt death is ex- 
cluded, for there arc 40 to 21 againft it ; , 
but in the fame way it may be faid, that 
the accufed muft be puniflied with banish- 
ment, or in fome way or other, becaufe 
there are 41 to 20 for punifliment. The 
conclufion; however, is not juft as to the 
laft ; for the reafon afiigned, that the 2 1 may- 
have thought, that, if the accufed were not 
to be punifhed capitally, they ought not to 
be fo at all ; being of opinion, that killing 
the deceafed by his command was not cri- 
fiiinal at all. 

If they be over-ruled, and it be determin- 
ed that the deceafed was killed by his own 
command, the 2 1 ought to vote in the next 
queftion, Punifhable or Not^ and vote Not. 
This is not inconfiftent with their former 
opinion, for the cafe is altered by the judg- 
ment finding the accufed not guilty of mur- 
der, a new cafe is prefented, and upon that 
they ought to determine. For the fame 
reafon, thofe who have voted for acquittal, if 
they be over-ruled, ought to vote for the 

flight'^ 
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flighteft puniftiment, for a new cafe is prc- 
fented to them too. It may be faid, How 
can they vote to punilh thofe whom they 
think innocent? I anfwer, They have voted 
not to punifh him ; which difcharges their 
confcience : but having been over-ruled, and 
it having been eftabUfhed by a precedhig 
judgment that he is not innocent, and that 
he muft be punifhed, a aew cafe, ox Jpecies 
faSli, is prefented to them ; and they ought 
to determine on this cafe as to them feems 
proper, in the fame way as in the former. 
On this ground, it ftiould feem, that it may 
be laid down in general,, that the Judge; 
whofe opinion is over-ruled, ought to go o\\ 
voting, in all fubfequent queftions, fo as to 
come as near to his awn opinion as he 
can. 

The queftion ought not to be put in fuch 
a cafe'. What (hall the judgment be ? fo as 
to make way for three different ckflTes of 
votes ; one for death, another for an arbitra- 
ry puniftiment, and a third for acquittal ; 
. becaufe the ground of each of thofe opi- 
nions is quite diftin(^ and different from 
the reft, and confequently juftice cannot be 

done 
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f done without afcertaining which of them is 

right, and ought to prevail, and that cannot 
be done without taking in all the opinions 

^ or judgments* 

^ It is therefore neceffary firft to determine. 

Whether the accufed have been guilty of 
murder, or of a capital crime ? If it carry 
Not, it next muft be determined, Whether 
they have been guilty of any crime ? If it 
carry that they have, then it may be thought^. 
that a general queftion may, and ought to 
be put^ What fhall the pitnifliment be ? and 
not. Shall it be banifhment ? Shall it be im- 
prifonment ? &c. for now there can be no 
difference in the ground of opinion ; all are 
agreed, and muft be held to agree as to the 
ground, which is guilt. As to the degree 
of punifhment, that does not depend on any 
-particular ground, but upon a variety of cir** 
cumftances apd ideas. 

But fuppofe that 15 are for banifhment^ 
10 for imprifonraent, and to for a fine; 
is there not the fame reafon for divid- 
ing the queftion, or holding that the two 
laft muft be accumulated againft the fcverer 

firft? 
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firft ? There is a clear majority againft ba- 
nifhment ; therefore the other queftion ^, 
ought to be put, Imprifonment, or a Fine ? 
and it will carry for what is thought the fe- 
vereft : but it may be thought that the de- 
gree of punifhment is not, ftridly fpeaking, 
a queftion bf judgment : it depends on a va- 
riety of confiderations that are not ground-^ 
ed on juftice, e. g. The circumfta'iices and fi- 
tuation of the pannel, public utility and ex- 
ample, &c. and therefore fuch punifhment 
is called an arbitrary puniftiment, which im- 
plies, that it is not to be regulated by prin- 
ciples or grounds. 

Voet*, upon the authority of a finglcs 
text, ftates, that, by the civil law, if, of three 
arbiters, of judges, one be for awarding to 
"the purfuer L.15, another L. 10, and a third 
L.5, decree can go out for the L,5 only, 
becaufe, majori ineji minus ^ and they all con- 
cur as to L.5 ; and he difapproves of the 
opinion' of another Commentator, (Grone- 
weguen,) who holds that it ought to go for 
L. 10. 

It 

* Comm. at tit. de Receptis, f. 19. 
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It appears to me that this queftion cannot 
be determined in the general, and that, to 
* refolve it, the grounds of the diflferent opi- 
nions muft be known and confidered. It is 
very poflible that mq/ori ineji minus does not 
apply, e.g. If the claim be founded on three 
different obligations, one for L.15, another 
for L. I o,and a third for L-5 ; and one opinion 
be that the firft claim is well founded, the 
other two not; the fecond that the claim for 
L. 10 is well founded, the other two not j and 
the third, that the clainx for L.5 is well found- 
ed, the other two not: — It is obvious, that in 
fuch cafe, he who is for L.15 is not for L.5, 
nor he who is for L. I o. The queftion ought 
to be put on each, feparately, and it will car- 
ry two to one. That not one of the claims is 
. juft, and that the defender muft be difchar-* 
ged of them alL 

But if the claim be made, or arife from, 
one obligation, e, g. If the value of a horfe 
be referred to three men, and one fays L.15, 
another L.io, and a third L.5, it is clear 
that in this cafe majori inejl minus ^ he who 
thinks the horfe worth L.15, certainly 
thinks him worth L.io, and worth L.5 too ; 

ho 
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he who thinks him worth L» iq>, thinks him. 
worth L.5 ; but he who thinks, him worth 
L.5 does not think him worth either L.iq 
or L. 1 5 ; fo there are two opinions to or^c 
that he is worth L,. ip, an4 that funvpught 
tp be awarcjedf . , 

r *' 

I have looked into Groenewegen, who doei 
not treat the queftion fully or accurately : 
he fays however, juftly, that whether myo^ 
ri inejl minus], muft depend on the intention. 
He holds that- the opinions cannot have 
effed. This is clearly wrong ; effedl is given 
to them in the firft cafe ftated, by putting 
the quefl:ion>as I have done, on each ground, 
which brings out an abfolutioii. - He fays, 
in pradicc,, the iniddle opinion is followed. 
Thif.is very right in the fecond cafe, but in 
the firft muft be unjuft ; being contrary tp 
the majority of judgments, which, is for abr 
folution. 

With regard to a Judge voting againft his 

own opinion, I heard lately a cafe ftated that 

deferves to be confidered : — An adlion havr 

' ^ng been brought for .fetting afide a dee^l 

on the head of fraud, fome of the Court 

^ c . w^r^ 
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were for difniifling it with cofts,but a majori- 
ty fet the deed afide: they differed, however, 
arhong themfelves when the queftion came 
to be as to cofts ; fome of them thinking 
that there were circumftances which ought 
to fave the defender from cofts. Whether 
ought the minority to vote in this queftion ? 
anti if they do, iii what way? Suppofing them 
to.be of opinion, that if the deed ought to 
be fet afide, cofts follow of courfe, the cir- 
cumftances alluded to not being fufficient to 
free from thfem. 

I have laid down in general, above, that a 
Judge^ whofe opinion has been over-rul- 
ed ought to vote in fubfequent queftions, 
fo as to come as near to his opinion as 
he can: e.g. If he was for Acquittal, and it 
cariy to Punifli, he, in the queftion, What 
ftiall the punifliment be ? ought to vote for 
the mildeft ; and from that principle it feems 
to follow, that he ought to vote againft ex- 
pences in the cafe laft put: The maxim res 
judicata pro veritate babetur^ does not apply 
here ; it is a prefumption, only a juft one, 
when the merits cannot be known, but it 
muft yield to truth ; and the Judge who vot- 
ed 
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ed ^gamft the derermination,. ought to pay 
no regard to it in fubfequent and fubordi- 
nate queftions. 

In March r776 the following cafe acciir- 
Yc^ before the Court of Sefliont-rrAGeritk- 
man having been. admitted to the' roll of the 
Freeholders of Fifeihire, a complaint was 
preferred, complaining of his havirlg been 
put upon the roll, and praying to have 
his name expunged.; upon two grounds, — 
I J/, That the eftate on which he had clairtied 
being, as was alledgcd, not a proper, but' im- 
proper wadfet, did not conftitute a legal. qua- 
lification. 2dlyiTh3iX, his feifm'wasiiuU. The 
mode of putting the'queftion was not argued 
in the papers, on which the Court judged 
7th March 1776. A majority of the Court, 
(cohfiftihg of thirteen Judges^) i?^'ere of opi- 
nion, that upon one or other of the grounds 
the Freeholders had done wrong in'admitt in g 
him to the roll :' bint hi? counfel having liiov- 
ed that^ the queflion fliouid be put feparate- 
ly on each point, that modci was 'adapted ; 
anddt carried by :a rdajority of nine to four 
to repel the objection to the feifin, and by the 
fame majority,to repel that to-the forpi of the 
right, c 2 Asainft 
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Againft this judgement a reclaiming peti-« 
tion was writtjsn and printed*, but not mov- 
ed, or even (I believe) preferred; the com- 
mittee of the Houfe of Commons, that was 
to try the Fifeftiire eledlion, being to meet 
in a few days. The queftion, as to the pro- 
priety of putting the queftion feparateJy, 
was canva0ed in that committee. The argu- 
ment againft it is thus ftated in Douglas, voL 
iv. p. 217, 218. "The impropriety of this 
" mode of deciding a caufe cannot efcape 
** the committee, and the numerous and 
" grols inconveniencies which would flow 
** from it will occur, without being particu- 
** larly pointed out« The bufinefs of a Court 
*' of Judicature is to determine the rights 
" of the parties to the fuit, not to moot and 
** decide abftrad points of law: but accord^ 
." ing to the method adopted in this cafe, ft 
" is evident, that a party might have the 
" whole Court, without one diflcnting voice, 
' ** in his favour, and yet the jvidgement be 
" given for his opponent. Every feparate ar- 
" gument might be made the ground of a fe- 
" parate queftion; and if there were eleven 

" points, 

* March 8thj 1776, 
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** points, or arguments, eleven Judges, and a 
•* fihgle Judge igainft the oppofite party oil 
." each point, and therefore each of the ele- 
** ven, upon a general queftioil, obliged in 
" confcience to vote againft him; yet ten 
•' being for him on each feparate point, the 
** decifion would be in his favour. The 
" Courts of law in England, iaware of this 
** manifeft abfurdity, never feparate the 
*• points of a caufe when they come to giv6- 
" judgment ; but each Ju(%e, afting upon 
" his own reafohs^ and delivering thofe rea- 
** fons if he fo thinks fit, the judgment is gi- 
" ven generally for the Plaintiflf or Defend- 
•• ant/' 

The argument in fupport of it is thus ftat- 
ed, p, 224, 225: "When that mode of pro- 
** ceeding ought to prevail, and when it 
'" ought not, muft depend on the particular 
" circumftances of the cafe : but it would 
** be eafy to put cafes where a degree of iu- 
" juflice and abfurdity would be the confe- 
" quence of not feparating the queflions 
'* equal to what the counfel on the other 
**,fide fuppofe neceflar^y .to follow from fe- 
/* parating them. If, for.inftance, in the pre-^ 
' ** fent 
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, " fent caufc, the queftion had been put ge- 
" hcrally, and the dccilion had been to ex- 
*' punge Mr Dairy mple from the roll ; ftill, 
" as it happened, a majority of the Court 
'* would have thought his eftate was a pro- 
*' per wadfet.and a majority alfo would have 
" thought his feifin good: and if twodiflfer- 
** ent caufes had come afterwards to be tri- 
" ed, in one of which the fole queftion was 
'* on a wadfet, like theprefent ; and in the 
**-other on a feifin, aifo like theprefent, the 
'* majority of the Court, in each of .thofe cau- 
" it^, muft have decided in favour of the 
" Defendant, though the neceffhry inference 
^* from their decifion in Mr Dalrymple*s 
" cafe would have been, either that his eftate 
'* was not a proper wadfet, or that his feifin 
*' was void." 

Mr Douglas, in a note upon the alledgeancc 
that the pradice in England was the other 
way, adds, 263. 264. In '' confirmation of 
" what is here alledeed^, fee the cafe of the 
** Earl of- Shrewft)ury againft the Earl of 
" RjLitland , on a wTit of error to the Court 
^* of King's Bench, Hill. 7. Jac. i. (r. Bui- 
•"*^ ftrode 4. to 1 1.) In that cafe, three errors 

'^ were 
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'' were afligneid; yet though, in delivering 
their opinions, there were three out of 
" five Judges who agreed. with the Court of 
*• Common Pleas on each feparate point, the 
*' judgment was reverfed. ' From the report 
" of the cafe, the propriety of feparating a 
*' caufe, where there arc different points, in- 
** to diflind queftions, appears to have been 
** fully argued ; and the Court held that it 
** ought not tQ be done. 



" To afcertain which of the methods is 
^* the right one, or in what cafes the one 
^* (hould be followed, and in what cafes the 
•" other, feems to me a problem of very 
" great nicety, and very difficult to folve." 

I have looked into the report of Bul- 
ftrode, in Lord Shrewfbury's cafe, referred 
to by Mr Douglas ; and I find, that though 
the grounds of error afligned were fully con- 
fidered, yet there was no argument at all 
with regard to tiie motion for putting the 
queftion feparately. 

From Mr Douglas's ftatement, this feems 
to be the fingle cafe in which the queftion 

was 
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was put generally in the King's Bench; the 
authority, therefore, of the Englifti practice 
cannot be referred to on either fide. — But 
this is a matter in which practice ought to 
have no authority or weight given to it. 

The moll plaufible argument for putting 
the queftion feparately, feems to me to be: 
--r-Thequeftion is, Whether is there ground 
in law for expunging from the roll or not ? 
That ought to be determined by the majo- 
rity of opinions, and therefore the queftion 
put on each point •, for if it is in general, 
then the minority, not the ihajority, of judg-^ 
ments or opinions prevails. 

If the queftion in the Fifeftiire cafe had been 
put in general, the five opinions for repelling 
both objeftions would have been deprived of 
the aid of the four who concurred with them 
oneach feparate objecftion; and each four would 
have had the aid of the other, tho- they did 
not goncur, but differed on each pbjedtion. 

The queftion here is not. Whether the 
complaint ought to be fullained or not ? or, 
Whether the refpondent ought to be expun^- 

ged 
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ged from the roll or not ? but, Whether it 
be juft that the complaint be fuftained, and 
how is the juftice to be come at by the 
Court ? in the fame way as by each indivi- 
dual Judge, who, before he can determine 
in general, muft, in his own mind, deter- 
mine firft on each particular objcdion. 

If the queflion be put in general, it wijl car^ 
ry ,Suft ainthe complaint, by eight to five votes : 
but no ground or reafon can be affigned in 
the judgment, becaufe there are nine to four 
opinions againft every ground of the com-- 
plaint ; fo the determination is the decree, but 
notthe judgment of the Court; yet it is the 
majority of judgmcnts,or opinions, that ought 
to prevail. If the queftion be put point by 
point,Reafonprevails,andaflign$ her grounds, 
fhe repelk the objedions, and therefore dif- 
milTes the complaint; but if the queftion 
had been put in general, ijnd the complaint 
fuftained, no reafon could be afligned, nor 
could the otj'edions be with truth repelled! 

In the cafe under confideration, the dif- 
ferent grounds of complaint are quite diff 
tindl, and each might be made the ground 

P of 
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of ft feparate adlion or complaint ; and, if 
that had been donc» it is plain, each com* 
plaint muft have been difmifled : now, why 
,lhould any advantage be gained by throw- 
ing them into one adion or complaint. 

It was admitted, however, in the cafe 
from Fife, by the advocates for the feparate 
queftion, that no general rule could be laid 
down, and that it depended on the circum* 
ftances of the cafe, Whether feparate quef^ 
tibns, -or a general one ought to be put ? 
and all of them whom I have heard upon 
the fubjeft agree, that in cafes where the? 
grounds are not perfedly diftind, but aid 
die another, and in all circumftantial cafes 
where a challenge is on the head of fraud, the 
queftion muft be put in general, becaufe in 
all fuch the circumftances aid one another. 
But cafes of mere law, in which the points 
are perfedly diftind, may be figured, where 
the queftion muft, notwithftanding, be put 
in general, isf. g. If one claims the ef&ds of 
a defund as having right to them by the 
law of the place in which wis his domicil j 
another claims them -by the law of the place 
ip which they are fituated ; and a third by 

the 



the law of the native country : the qudlioh 
rauft not be put feparately, Shall the kw of 
the domicil be the rule ? for, if it were, it 
might carry that no law at all (hould be tfed 
rule, €. g. Suppofe twelve ordinary Judgei 
and thePrefident, (who has a vote only in cafe 
of equality) prefent; and that four of the 
twelve ordinary Judges are for each of the 
claimants; upon feparate qucftions, it would 
carry eight to four, that neither the law of 
the domicil, r«7?/^,nor native country,ought 
to regulate, and the caufe could not be de- 
termined. 

The putting feparate queftionp in fuch a 
cafe, were evidently improper and abfurd. 
The vote on each queftion does no more 
than determine an abftrad negative pro-^ 
pofition, which is infufficieiit for deciding 
the caufc. The queftion niuft be, Prefer 
A, B, or C, or which law (hall be the rule ? 
and he who has the cafting vote for him 
will carry it. 

The vote on the feparate queftions in the 
cafe of the Freeholder did not determine 
mere negative propofitions. Each queftion 

D 2 in- 
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involved two oppofite propofitions : there 
was a fair contraft in it, and a politive de- 
termination was given on the two propofi- 
tions on which, the rights of ^ the parties de- 
pended. 

But the great difficulty is, to affign a fuf- 
ficient reafon for the diftin<Slion which is 
admitted to be juft by thofe who are for fe- 
parate queftions, and to draw the line j for 
if none be drawn, it makes way for difcre- 
tionary power, which ought to be avoided 
if poffible. It may be faid, if a claim is 
founded on a propofition, as of law, which 
the other p^rty difputes^, every individual 
Judge, before he. can form an opinion, muft 
determine in his own mind previoufly up- 
on every argument that has been urged, or 
has occurred to himfelf, — ought not the 
Court, which is a coUedion of Judges, to do 
the fame ? 

In the fame way, what fa6ls have been 
proved or not, muft be determined, by eve- 
ry individual Judge in his own mind, — ought 
not the Court to do the fame ? 



If 
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If they do, it may happen' that a point 
Aall be determined for a party on a fepa- 
rate general queftion as to it, though on a 
fcparatc particular queftion as to each argu- 
ment, every one of them might have been 
voted infufficient. 

And in a cafe of faft, a deed may be fet 
afide on the head of fraud, tho' on a quef- 
tion as to each circumftance, every one of 
them might have been found not to be prov- 
ed. It may be faid, that putting the queftion 
on each point feparately cannot claim, with 
reafon, the merit it pretends to of bringing 
out the real juftice of the cafe, and giving 
effed to the majority of opinions or judg- 
ments,. for therefult of them could only be 
known from a feparate queftion on each ar- 
gument. If a majority declares that every 
argument urged in fupport of a propofition 
in law is infufficient, it ought not to be 
held to be law ; and putting a feparate 
general queftion on the point, difappoints 
juftice. In the fan^e way, if eVery fa6t 
founded on, be not proved according to 
a majority of opinions, the putting the ge- 
neral queftion^ Proved or not? or, Sufiain 

or 
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or repell tht reafoDS of rcdudion ? is im- 
proper. 

What if the arguments aid one another? 
then it may be thought they amount but to 
one argument. 

In circumftantial cafes, the different feds 
aid one another undoubtedly ; and there- 
fore after it is afcertained what are proved, 
a feparate queftion ought not to be put on 
the relevancy of each, for they amount to 
one argument, that the cafe falls under, e.g. 
fraud, but the queftion ought to be general. 
Reduce, or Suftain the dee(J ? 

Befides, in moft cafes, it would be troublc- 
fome and tedious to put feparate qiieftions 
on each argument or circumftance; and, in 
many, infufferably fo, and indeed inextri- 
cable, efpeciallj in qucftions of fa6t. Whe- 
ther a fad be "proved or not, depends on the 
degree of credit given to witneffes, the ef- 
fed of real evidence, &c. as to which, dif- 
ferent men will form different opinions, ac- 
cording to their temper and feelings; fo that 
no fixed principle can be here reforted to, 

and 
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and therefore they , are not fuch proper , • 

objects for a feparate queftion being put on ^ 

the proof of each facft, as propofitions in law. ^ 

A court of juftice ought to a^ as an indi- 
vidual as far as it can, but it can do fo 
only to a certain extent : from which it 
mJay be inferred, that though, for various 
reafons, it may be expedient that a Court 
coniift of a number, yet, in the abftrad, 
the Court is moft pcrfe(5l that confifts but 
of a fingle Judge, He can always affign his 
reafons, a numerous Court frequently can- 
not. 

. I have heard a very ingenious and hu- ^ 

morous argument ftated againft putting fe- 
parate queflions.— Four men, (it was faid,) 
having met to drink a bowl of punch ; af- 
ter the firft glafs, one of them obje<Sled that 
it was too fweet, but on a vote it carried 
three to one that it was not; another main* 
tained it was too four, but that objedtion 
was over-ruled by the fame majority ; the 
objedion of a third that it was too ftrong, 
fhared the fame fate, as did that of the 
fourth, that it was too weak. Thus it car- 
ried upon feparate queflions that the punch 

was 
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was liable to no objedion, yet none of the 
company would drink it; and, had the quef- 
tion been put in general, Is the punch good 
or bad ? it would have been declared ba4 
with unanimity. 

But to the argument from this example, 
it may be anfwered,. that the queftion did 
not depend upon judgment, but tafte ; and 
that the intention of making a bowl of 
punch, being to produce a liquor agreeable 
to every one of the company, unanimity 
was eflcntial, and any queftion improper. 

In the reclaiming petition above-men^ 
tioned, (p. 17,) it is faid, ** It is a jeft to fay 
that a point and an arguipent are different; 
as all points are arguments, and all argu* 
ment« are points/* Where a libel contains 
feveral conclufions, as one for payment of a 
debt, another for relief of an obligation as 
furety for the defender ; thefe may be call- 
ed different points. But where the libel has 
but one conclafion, e. ^. the reduction of 
a deed, the feveral objedions to the deed 
are fo many grounds and reafons for fetting 
it afide, and cannot • be called points more 

tha;^ 
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than any argument that may be urged 
againft the deed. 

This paflage feems to involve feveral naif- 
takes. A point, as the word imports, is a 
precife, unconneded propofition, according 
to the truth or felfehood of which, judgment 
muft be given for one or Ather of the par- 
ties. The conclufion of the libel is not a 
point, but an inference drawn from one. 
The libel referred to in the above paflage 
is, in reality, two |ibels in one. All points 
are, no doubt, arguments; and decifiye pnes; 
but all arguments are not points. They are 
confiderations, or reafons, for eftablifhing a 
point, if difputed ; or for fhewing, if it be 
admitted, its applicability to the cafe : but 
they are not in many cafes point?, becaufe 
they are not unconneded, decifive propofi- 
tions ; but aid one another, and, in eflfed, 
amount but to one argument. If, in a re- 
dudion of a contrad bri the head of fraud, 
e. g. it be proved, i//; That the granter had 
drunk freely j 2dly, That he was a man of an 
eafy temper; 3rfi^,That nofriend,relation,nor 
perfon of character, had been advifed with, 
and that there was fome inequality in the bar- 

E gain; 
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gain ; thefe circumftances are not points : 
for they are not decifive, unconnected pro- 
portions; but reafons or arguments for 
bringing the cafe under the point (which 
cannot be difputed) viz. that every contracfl ' 
may be fet afide on fraud. Each of them is ' 
not fufficient of itfelf,but tly amount of the ] 
whole is; and thftefore it would be improper ' 
to put, a feparate queftion on the relevancy 
of each. They have no refemblance to the two 
points in the cafe of the Freeholder, as to the jt, 
fufficiency of the right and validity of the «» i 
feifin ; for a queftion on each of thefe de- f ^ 
termined a precife, unconneiSed, decifiye 
propofition. 



If, in that cafe, the nullity of the feifin 
had been maintained, ixf, Becaufe it was 
not conform to its warrant ; 2dfy^ Becaufe it* 
was taken at a wrong place ; and, ^dly, Be- 
caufe it was ilot legally authenticated ; — 
thefe three are precife; unconneded, and de- 
cifive propofitions : they are arguments, no 
doubt, but they are points too ; and if a fe- 
parate queftion be at all proper, it ought to 
be put on each of them ; for each of them, 
if made out, would annul the feifin. 

If 
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If the point be not admitted, and various 
arguments be urged for eflabliihing it j 4f 
they be not unconnedled, but aid one an- 
other, a feparate qucftion ought not to be 
put on each : but if they be quite diftinft 
and unconneded, it may be thought a fepa- 
rate queftion fhould be put on the fufficien- 
cy of each*. 

: Of 



* Since writing i^pon this TubjeA I have feen Condor'- 

fet'j «* £fiai fur Tftpplication de I'analjfe k k probability 

des decifions, rtodues ^ la plurality des yoix»** pQbU(he4 

at Paris, ^7^S» ^^ holds that the queftion muft be. put fe* 

parately, on this principle, that a fyftem of propofitions is 

true, only becaufe each of the propofitions of which it 

is cojoapofed is a troth. Vide Diic. prelim, p. 47. And he 

adds afterwards, Juftice requires ** Qae le fyft^me des pro- 

*' portions iimples qui les fprment foit rigoureufement d6ve- 

*^ lop^e^ qae chaque avis polTiblc Ibit bten expoK; que la voiz 

** de chaque Votant foit prife fur chacune des propofitions qui 

^ forment cet avis, & non fur le r^fultat feul. La maniere de 

** propofer la queftion ^ decider eft done tres-importante ; 

** la fondlion d^^tablir cette queftion eft done vne des fone- 

'' tions les plus d^licates & Its plus difficiles que le Corps, 

" charge de decider, on ceux qui I'ont ^tabli, puifli^nt confier. 

" Cependant chez les Anciens, & ro^me chez les Moderne'st 

^' elte a 6ti prefque par-tout abandonn€e au hafard^ on donn^e 

*' coinme un pouvoiry un droit attach^ k une dignit^^ & non 

** impof6e commc un devoir qui exige de la fagacit^ & de la 

" juftefie.^' Ibid. p. 69. See alfo p. 117. quarto edit. 
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, Of Appeals. 

Nothing can be more incongruous than 
iippeals from the Court of Seffion to the 
Houfe of Lords. Such appeals are not fup- 
ported by the articles of Union, in which 
there is not a word about appeals. They 
have taken place from a mere, and very im- 
perfciSi: analogy. It by no means followed, 
that, becaufe an appeal was competent to 
the Parliament of Scotland, it was compe- 
tent on, the Union to the Houfe of Lords. 
— An appeal to the Parliament of Scot- 
land was an appeal to the whole Parlia- 
ment of the kingdom ; an appeal to the 
Houfe of Lords is an appeal only to one 
of the branches, or houfes, of the Britifh 
Parliament, An appeal to the Scots Parlia- 
ment brought the cafe before a number of 
men who underftood well the law of the 
country •: an appeal to the Houfe of Lords 
brings the caufe before a fet of men who 
cannot poilibly underftand the law of Scot- 
land, It would have been better at the Union 

this 
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this matter had been taken into confidera- 
tion, and fome other mode of re view within 
the country adopted; for it is a palpable ab- 
furdity,to carry away queftions of Scots law 
from a Court that does underftand thepi, to 
a Court that cannbt. We never hear of an 
appeal to the Houfe of Peers from the King's 
Bench, Common Pleas, &c.^ the reafon is, 
that in Englaiid they have another kind 
of appeal The Courts there, I believe, re- 
view the judgments of each other In a cer-r 
tain meeting and manner. If the Court of 
Selfion. were "^^ divided into diflfercnt Courts, 
and the Exchequer were to get, as it ought, a 
fhare of the bufinefs, fome fuch method 
ought to be followed in this country ; it is 
moft humiliating, in .my opinion, to have 
an appeal from our fupreme Courts to one 
out of the country. 
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Cf Criminal Law. 

In the " Loifirs de Chevalier d'Eon,** torn 
V. there is a pretty full account of the 
laws of RxifGa; particularly of the additional 
code compofed by order of Peter the Great, 
and the entire new code of the late £m« 
prefs. 

The Czar difcharged every Judge, under 
pahi of death, from interpreting the laws 
and conftitution. If the meaning of this 
regulation be, that no man fhall be pu-r 
ni(hed for a crime at common law, it feems 
to be wife. Some criminals may, perhaps, 
efcape in confequence of it ; but better fub- 
mit to that inconvenience, and extend the 
lawbyftatute from time to time, than make 
way for arbitrary punifliments. 

In every country there ought to be a cri- 
minal code, defining eye'ry crime, and fpc- 
cifying the punifliment. This code ought 
to be promulgated, a,nd fhould be ope of the 
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books which children ought to ftudy. In 
this country we have no criminal law pro- 
mulgated, except a part of the Jewifli, cal- 
led the Ten Commandments, which arc 
generally exhibited upon two tablets in 
churches. As to civil matters, I obferve 
that the Commiflioners of the Revenue do 
give notice, by advertifements in the News- 
papers, of fuch ftatutes as pafs with regard 
to it. This they do ex propria motu, for thefe 
ftatutes do not require it. No notice what- 
ever is given of any other ftatutes.. The 
principle upon which the promulgation of 
laws has .ceafed is, according to Erfkine in 
his Inftitute, that every man \s,JiBione juris ^ 
fuppofed to be prefent in Parliament when 
they pafs. 

This is moft abfurd, efpecially confider- 
ing the ftate of our reprefentation : but 
whatever that may become, promulgation 
of the laws ought to take place ; the obfer- 
vance of which is eflential to focicty ; thefe 
ought to be conftantly kept in the view, or 
frequently brought to the remembrance of 
the people. In a late charge to the Grand 
Jury, who'found a bill againft Downie and 

M^att, 
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Watt, it is obferred, " That we knew bur 
" little t)f the trcafon laws, of which we. had 
" no experience for a very long time." The 
obfervation is juft ; but if the Judges, feledl- 
ed from the fupreme Courts of this coun- 
try, who compofed that tribunal, knew but 
little of thefe laws, how fhould the poor 
prifoners have known any thing at all of 
tjiem? The obfervation evinces, that as 
foon as there was the appearance of com- 
motion among the people, the treafon laws 
ought to have been carefully promulgat- 
ed. The fame inference is to be drawn 
from an obfervation made by a learn- 
ed Judge at the circuit fubfequent to thefe 
trials : ** He was afraid (he faid) the xpeo- 
" pie of this country fuppofed that they 
" might meet to concert and confpire againft 
** Government, and were not liable to pu- 
** nifhment if execution did not follow." 

There can be little doubt that the people 
did, and muft have fuppofed fo; becaufe 
common fenfe, as well as common law, teach- 
es, that no man ought to fuffer for mere in- 
tention, " ^o^itationis panam in ford nemo pit- 
tit ur; and therefore juftice, as well as expe- 
diency, 
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diency, required that they (hould have had, 
warning of the ftatutory exception. 

As to civil matters, the common- law muft 
be allowed to remain : nof that it is highly 
proper to have a civil code too, but becaufe 
the nature and number of civil cafes is fuch, 
that a multitude of them muft occur vhich 
cannot be determined by reforting to a civil 
code, however accurate it may be. That is 
not the cafe as to crimes. It is poffible, now 
a-days, to forefee all the crimes that can be 
committed with much prejudice to fociety: 
and though it (hould happen that criminal 
ingenuity fliould hit upon an offence not 
forefeen, and efcape, from the common law 
being fuperfeded, the inconvenience is not 
to be put in the balance with that arifing 
from the power of arbitrary determination 
and punifhment. 

Soon after the fentence of the commiffion, 
adjudging Watt and Downie to be hanged, 
after having their hearts taken out, 8cc! I 
read in a news-paper, that, in America, the 
puniftiment of death had been abolifhed,ex- . 
cept for what they call murder in the firft 

F • degree. 
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degree. The Emprefs of Ruflia had, many 
years ago, aboliflied the pain of death, ex- 
cept for murder and duelling. With regard 
to the laft, it is the aggreflbr only who is to 
fuffer: by which expreflion, ought to be, 
and probably is meant, the pcrfon who un- 
reafonably provoked the conteft. The abo- 
lition of capital punifhment had alfo taken 
place long ago in-Tufcany ; and, according 
to all accounts, in none of thefe countries 
have crimes become more frequent. The 
temper, manners, and circumftances of the 
people, mull be confidered in regulating 
this matter. 



Of 
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Of Jury Trial. 

Some have thought, that the admiration of 
the mode of trial by a Jury of the vicinage, 
is a vulgar error. The objed: of the law 
(they fay) in all trials is, or oughtT to be, to 
get a fet of Judges as impartial and intelli- 
gent as poflible. To acquire a thorough 
knowledge of the rules of juftice and evi- 
dence, which are, and muft be, con^plicated 
in every great commercial country ; to be 
able to detect the fallacy of ingenious plead- 
ings, and gather the truth from contradifto- 
ry teftimonies, requires a liberal education, 
deep ftudy, and long experience. It is plain, 
therefore, that an Qccqfional ]\xvy cannot be 
fo intelligent as Judges. A (landing, or fe- 
led: Jury, is a very diflferent thing ; it comes 
veiy.near to a fet of Judges. 

As to impartiality, it is manifeft that a Ju- 
ry of the vicinage muft be the moft partial 
tribunal that can be compofed. The law of 

F 2 Eng- 
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England, fenfible of this, has introduced a 
variety of checks and precautions,' wliich, 
howevei:, fome late trials have proved not to 
be fufficient ; particularly thofe of the Bir- 
.mingham rioters, who burnt the houfes of 
Dr Prieftly and fome others. There are no 
fuch checks in Scotland ; but the public pro- 
fecutor in that country, aware of the dan- 
ger, has frequently brought criminals from 
different counties to be tried at Edinburgh, 
in order to avoid local paffions and prejudi- 
ces. This, however, is but an impcrfedl re- 
medy ; for there are paffions and prejudices 
which are univerfal ; fuch as thofe arifing 
from politics, religion, and even property. 
Would it be juft to try a man, accufed of 
being a poacher, by a Jury of landed gen- 
tlemen aflbciated and zealous to fupport the 
game laws ? It has often happened, both in 
political and judicial arrangements, that no 
attention has been paid to certain fleps of 
procedure, on accotint of their obfcurity 
and feeming infignificance ; though, in rea- 
lity, they were of the utmoft confequence. 
The power of Tumm6ning the Jurors is an 
inftance: if it be abufed, ail the fubfequent 
and derivative procedure mufl be unfafe. 

It^ 
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It appears from Blackftone, that great 
pains have been taken in-England as to that 
matter; but, after all, there feems to be 
reafon to think that enough has not 'yet 
been done. We often find it afferted, in 
fpeeches and pamphlets, that the Jury was 
packed. Now, fince the.Englifli have a vox 
JignatcLy a particular expreffion for that ma-r 
nceuvre, it is plain that it is not imnoflible, 
nor indeed uncommon. It will probably be 
found that the error is in the firft ftep. The 
Jury ought not to be fummpned by the 
Sheriflf, or by the Court, or clerk of Court. 

Since an occafionaljury cannot be as intelli- 
gent and impartial as Judges, it fhould feem 
that Jury trial has been adopted, notbecaufe 
it was thought good in itfelf,but becaufe it 
was thought better than trial by Judges ; of 
whom a jealoufy has been entertained, chief- 
ly on account of their being appointed by 
the Crown. 

If ihisT^e the principle, it follows, that 4fce 
the power of fummoning a Jury ought to be 
vcfted, fo as to exclude all pofiibility of in- 
fluence from that quarter. The Jurors ought 

to 
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to come on by fome other method which 
would have that efFed. 

The allowing challenges to be made, with* 
out caufe, to a. great number of the Jurors, 
{hews a very good difpofition in the law of 
England, but it is infufficient. The fpecial 
Jury feems to be the faireft, and indeed as 
fair as poffible. Why is it not the mode of 
trial in criminal cafes, as well as civil ? or, 
Why not adopt the principle of the mode 
of trying a contefted eledion in the Houfe 
of Commons ? It is curious enough, that a 
man is certain of a fair trial as to the merits 
of a controverted, eleftion, but muft be ex- 
pofed to a packed Jury when arraigned for 
his life. 

There is no check, or regulation, as to this 
firfl ftep in Scotland. Another defecft there 
is, that, in praftice, challenges without caufe 
are not known. As there is no law prohibit- 
ing them, it fliould feem that the criminal 
Court itfelf may remedy this : for, as the 
object of the law and of the Court is, or 
ought to be, to give a prifoner as fair a trial 
as poffible ; every meafure that is neceffary, 

or 
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or proper, for that purpofe, ought to be 
adopted. 

It is not eafy to conceive on what prin- 
ciple of juftice or reafon the profecutor, 
or the Court, can objedl to challenges with- 
out caufe, if a number fufficient to try be 
left : but if there be any difinclination to 
this in the Court, a ftatute ought to pafs put- 
ting> this matter on the fame footing as in 
England. I gave my opinion to this pur- 
poffe twenty years ago. See Criminal Cafes 
publiflied in 1774, p. 528. 771. 

The next greateft defed in our pradice is 
the power which the criminal Judge, or the 
Pfefident of the criminal Court (if it confift 
of a number) has, of feleding.the fifteen Ju- 
rors who are to try the prifoner. This power 
thwarts and counterads the very objed of 
law in eftablilhing trial by Jury, which is to 
controul, check, and diminifh the influence 
of the Court. It would be moft reafonable 
to give the prifoner the choice of the fif- 
teen ; or if that will not be granted, they 
ought to be taken by lot : one or other of 
thefe modes is that which has been adopt- 
ed 
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ed by the wifeft nations and legiflatures, an- 
cient and modern. 

Montefquieu fays, ** Les connoiflances, 
•* que Ton a acquifes dans quelques pais, et 
*' que Pen acquerra dans d'autres, fur les 
*' regies les plus fures que Ton puifle tenir 
" dans les jugemens criminels, intereflent le 
" genre, humain plus qu aucune chofc qu*il y 
' * ait au monde*." u e.'^ The knowledge which 
" fome countries have acquired, and others 
** will in time acquire, as to the fafeft rules to 
** be obfervedincriminalprocedure,intercfls 
•' the human race more than any thing in 
•* the eWorld." Iffo, it is aftonifliing that 
Jury trial (hould be allowed to remain oh 
the footing on which it is in Scotland. The 
fame author feems to think, that the num- 
ber of challenges allowed in England gives 
nearly the fame fecurity as the Roman me- 
thod : but that' I doubt very much; for 
the Roman method f was fometimes by lot, 
fometimes choice of parties, fometimes a 

mix^ 



* Dc PEfprit dcs Loix. Liv. 12. ch. 2. 
f Sec Adams's Roman Antiquities. 
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inixture'of both*. .' This excluded the pof- 
fibiUty of packing ; but in flngland we 
oftea hear it alledg^d, that the jury were 
packed; now, what figmfies jury trial, if 
there be a poffibility of packing ? 

I am apt to think that this mode of trial 
owes much of its reputation to verdids 
given againft the crown in tiroes of politi- 
cal controverfy, which were foroetimes far 
from being juft. It is, however^ I admit, 
the beft mode in fuch times ; but in ordi- 
* . . , nary 

* If the criminal law of the Romans be ours, as was maintain- 
ed in the trial of Mr Muir Tor fedrtion before the Court of 
Judiciary, challenges without caufe ought to be allowed, as 
they viere by that lavy, both during^ the republic tod under the 
emperors. This I learned from Voltairey who, in his Lettr^ 
dd.Pere Polycarpe, fays,** On nous dit que dans la patrie d« 
•• Ciceron, ou le pouvoir dc jugcr n^etait attachd, ni ^ po €:tr- 
*' tain etat, ni ^ unecertaine profefTion, il £tait permis 1^ tout 
^' plaideur de recufer le juge qu'il croyait fufped, fans ^tre 
** memc oblige de prquver la fufpicion. Sors et urrta dantjudices^ 
^* licet eiclamare : hurtc npto, Cette liberty der^cjufer fes juges 
. t* fubfida encorf fous les empereors, cornice je IViV remarqu^ 
^* dans une loi du Code, rapport^e dans un ancien faQum qui 
•* m'cft tomb6 par hafard fous la main.'' ** Licet enim impsriali 
'• numine Judex delegatus eft ^ tamen quiajine fufptcione omnes lites 
** procedere nobis cordi eft^ liceat ei qui fufpeClum judicem putaty 
•* eum r^ufare^ Loi xvi. «Df&0(t. ^it. Dpjudi^iis* 

G 



iiiiry cafes, I apprehend it is not. I do not 
recolledt to have feen, in the courfe of my 
own practice for thirty-two years, one.ordi-^ 
nary cafe ; nor did I ever meet with a law- 
yer who could tell me, that in the courfe 
of his practice he had feen one fuch cafe» 
in which the Jury had differed from the 
Court, and were in the right: but I have 
feveral times feen, men guilty of murder, 
forgery, fire-raifing, and other atrocious 
crimes, efcape, by the erroneous judgement, 
or blundered verdid, of the Jury. The mif- 
chief arifing from this laft might eafily be 
remedied, by allowing the Court to fend 
back th^ Jury,. to corred and amend their 
verdid, when there is any miftake in 
point of form, or otherwife, which makes 
the yerdidt, as written out, contrary to their 
meaning. 

It has been much difputed, whether the 
Jury ought to be judges of the law as well 
as of the fact *•: It is very clear to me, that 



* See the Author's introdudlionio his Criminal Cal^s, p*i8. 
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they ought to be juc^ges of the law ; be- 
caufe jQo man ought to be condemijed to 
pixnifhment, unJefs the crime be fo palpa- 
ble as to )>e perceptible to the moft illi- 
terate. There is .more reafon for contcft- 
ing their right to be judges of the fa(9: ; 
becaufe to difcpver the fad, or truth, in 
the confufion and obfcurity created by con,- 
tradidory teftimonies, and eloquent plead- 
ings, requires a degree of experience, know- 
ledge, and ability, not to be expede^ in 
ordinary jurors. It may be faid that this 
is fupplied by the charge of the Judge. It 
. is fo, generally; but then this gives .tpo 
much power to the Judge, efpecially if he 
be entitled to feled the petit jury. 

. It has been propofed by feme of .late to 
introduce jury trial in civil adions, except- 
ing thofe concerning land rights,* after the 
example of England, it is faid ; but the 
propofers. have not, I imagine, adverted to 
this, that jury trial is not. known in the 
Court of Chancery in England, where the 
greatefl: part of litigated^^ property in :that 
country depends, and muft do fo, as it judges 
of trufts, wills, marriage-fettleinents, 8cC; 

C 2 If, 
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If (as fome have likewife propofcdof late) 
the Court of Exchequer, which has now very 
little to do, were to get a (hare of the bufi-^ 
nefs of the Court of Seflion, which has a great 
deal too much to do, it would be very right 
to appropriate to that court, which has alrea- 
dy a Jury by its conftitution, a number of 
caufes generally admitted to be more pro- 
per for the determination of jurymen than 
judges; fuch as adions of damages, mer<:an- 
tile^ queftions, difputes about <:oal- workings, 
and the like, for the determination of which 
a particular (kill is reqmfitc : or fuch quef- 
tions might be tried at the circuits, where a 
Jury attends, and where there is generally 
little criminal buiinefs ; but I doubt much 
whether this mode of trial could be incor*- 
poratcd with the procedure of the Court of 
Seffiori. 

As to th^ SherifF, and other inferior 
courts, it was not meant, I underftood, 
that it (hould take place before them;, nor 
was it explained, whether, fuppofing- it to 
take place before the fuperior courts, an 
appeal or nlotion for a newtrial would be 
competent ? a very material queftion. Any 

fuch 
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iizch alteration would require a number of 
regulations, complicated, and, I fufpeft,very 
difficult of execution. 

I have read a great pArt of a book en- ' 

tituled ** Stiekce de Lrgijlation,^^ a tranfla- 
tion fr<im the Italian : who the author is 
we are not told; but that he is a ma&a of 
Worth and genius is proved by tills work. 
1 was furprized, however, to find, that^ in 
his nev?^ fyftem of criminal law, he required 
a jury of the vicinage and unaiiimons ver- 
dids as in England ; in which two particu- 
lars the fyftem of that country appears to 
me very exceptionable. 

The paflages in* this book which mod 
defcrve attention, are thofe that treat of 
this country and its confikution *. This author 
is againil enriching the Capital of a coun- 
try by eftablifliing all the fupreme courts 
there; and for having one in each county, 
with an appeal in a certain form, but with- 
in 



* See vol. I. p. 6g. 70. 142. to 177. inclulive ; and 
vol. 11. p. 2^0 5 and vol. VI. p. 41. 
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In the county. Sec vol. IL p. 178. This 
*f ever ^^ alteration Ihall take place 
! ^the la^ of this country, ought to be 
well weighed- 



1 remember to have read, many years 
ag©, in a book entituled ** Amides bonimes^* 
'* Better have injuftice at hand than juf- 
*' tice at a diftance." The truth of this 
maxim may well be doubted of; but there 
can be no doubt that it is of infinite confe- 
quence to have juftice adminiftered at no 
great diftance* 
v; • 
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Of Capital Puni/iment. 

Though; I have read much of late on the 
other fide of the queftioix, I ftill think that 
the puniftiment of death ought to be inflidl- 
ed for murder, real proper murder; and 
that not only on account of the example, 
and to rid the earth of a perfon who has 
raanifefted fuch cruel difpofitions, but in 
juftice to the deceafed. 

This laft confi.deratipp is ftated'by Aului 
Gellius ; but the guthor of the Mercure de 
France, no. 24, 1790. (where this queftion 
is very well argued) fays that it is " peu 
digne de la loi^'^ unworthy of the legiflature. 
1 'do not fee why. I fee no reafon why 
juftice fhould be refufed to a man becatife 
he is dead. 

As to other crimes, lefler puniflbments 
may perhaps fufRce, fuch as banifhmetit, 

hard 
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hard and public labour, &c. The temper^ 
manners, and circumftances of the people, 
muft be confidered in regulating this mat- 
ter. 

I doubt much whether fuch mitiga- 
tion, as to high-way robberies, and other 
crimes, be admiflihlc in this country. To 
fay the punifhm^nt is exceflive, becaufe the 
life of a man is infinitely more valuable 
than a watch, or purfe of money, is nothing 
to the purpofe. The life of the man is taken 
away, not for the watch, or the purfe, but 
for public fecurity, and that may be put in 
the balance againft many lives. 

It is !aid, that in Tufcany and Ruflia 
where the mitigation has been introduced, 
crimes are not more frequent f . That may 

be 



^ * Pailoret, in hh Tresitife dfr L^ixpenaks^ i. 56. 57. fays of the 
former country, ** Qu'eft il rcfulie parmi cux dc I'abolitioa 
'* de la peine de mort ? Bcaucoup moins de coupables^ Des 
'* regiftres exa^ies le prouvent. L^adouciiTeinent des loix avoit 
*' xatnut deja produit cet efFet. £n 1779 ^^ comparant les 
^' dix dcrnieres annpes avep les dix anoe^s qui les preccderent 
** ou trouva fort diminue ic nombre de^ criminels." As tQ 
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be a rcafon for trying it here, but it feeras 
to me a dangerous expeidmeat in^rieh^^ind 

luxurious country*. 



i, ^Vi 



RufT^ais be fays, ibid, '* tbat tbe Emprefs ipfiidf tbe pain o( 
** death only for higb' trcafon.*' 

In Penfylvama, too, capital .ptmtftment bes be;en abolilhed^ 
except for murder in the firft degree, as* they exprefs it, / AU 
other crimes are to be punilbed with imprifoiunrnt foe a^reat<« 
ct or leffer number of years. ' ^ ^ - i 

* Many of the members of the French .Copvetitioo ^ho* 
voted for the deSth of Louis XVI* declaim againii carpit^l^ 
punifhment, and declare that his is the lafl ckfe in which tbey 
will agree to it. * • .'•:•. * '^ i • 
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Of the Tunijhment of Tranfportation. 

Philips, in the account of his voyage to Bo- 
tany Bay, Cp. 6.) fays, ** By the conteft in 
*' America, and the fubfequent feparation 
" of the thirteen colonies, this traffic (of 
" convids) was of courfe deftroyed : other 
*^ expedients, well known to the public, have 
** "fince bipen tried, foqie of which proved 
" highly objedionable." In a note, he adds, 
** particularly the tranfportation of crimi- 
** nals to the coaft of Africa, where, what 
" was meant as an alleviation of punifhment^ 
" too frequently ended in death '^ 

He alfo fets fprth, that ad3 and Regula- 
tions were drawn up in confequence of an 
order of Privy Council, and that a Statute 
pafs'd in 1787 ereding a court of judicature 
there. 

This laft Statute .does not contain, refer 
to, or at all mention regulations of any kind; 
it does no more than ered a court. 
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In p. 73, h0. mfcrts certain regulations, 

or orders, by the Governor of Botany Bay; 

but does not, fay, that thefe were drawn \ip 

by any order of the Privy Council. Thefe 

regulations, or orders, int^raiia, heat, " the 

^* Gonvids being the. Servants of the Crown 

V t till the time for which they are fentcnced 

" . be, expired, tbeir labour is to be for the pub^ 

" liiCi and you^re to take particular no- 

'' ticp of their general good behaviour, that 

" they may hereafter be .6niployed, or re- 

** warded, according to their different mcr 

" rits." No- other regulations refpe<Sling 

this matter are to.be found aoy. where. 

The ftatute of the 2.5 th of his prefent Ma- . 
jefty, entitulcd, ** An adlfor the more effec- 
" tual tranfportation of felons, and other 
*' offenders, in that part of Great Britain 
** called Scotland," Cap. 46. Sec. ift, cn- 
adb, *.* that from and after the firft day of 
^' July 1 785, when any perfon Ihall be law- 
" fully convided before any court com- 
** petent for the trial of crimes in Scotland, 
" of any offence, J^r wbicb the puni/hment of 
^\.tranfportationy or banifhment beyond feas^ may 
" be infliBedy it ihall and may be lawful for 

H 2 the 
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•* thefaid'cotfrt; to order and adjudge, that 
** fttch perfon or perfons, fo convicted as 
" aforefaid, fhall be tranfported beyond the 
'* feas in like manner as now is in ufe ; 
" and in every fiichcafe^; it fhall, and may 
f^ '.be lawful for his . Majiefty , by and >fvith 
•^ the advisee of his Privy Gbuncil, to declare 
*' arid apppitit to what place or places, part 
** or parts^ beyond the feas, either xidthin 
" his Majefty's dominions, or elfe where cm 
" of his Majefty^s dominions, fuch offender 
** fhall be conveyed, or tranfported : dndfuob 
" tourt U hereby autborifed and impotvered to 
" adjudge tbe/ervices of fuch offenders ^ and to 
" order them to he transferred to the ufe of any 
^\.perf9n, or perfons^ and his and their qff^gns 
*\ liDho fbail cQntrad; for the due performance of 
*yfueh tranfportation. ;And when his Majefty, 
**.his heirs. : and. fucceflbrs, ihall be pleafed 
!* to extend ^eriy to any offender j or offenders, 
V, who hath.'OY, have heen.^or fball be, under 
'' fentence of death, in thai part of Great Bri^ 
*\itain called Gotland, on cohdztion of tran^orU 
* • ution to 'my place: or places, 'part or parts^ 
^\ beyond fe^Sy either for the. term of life, 
*/ or any nutriber of years, and fuch in- . 
'^ tentioa ^: niercy fhall be fignified..by 



** one 
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** one of his IVIajefty's prmclpal Secreta* 
** ries of Stat«^ it fhall b^'ilawful'for any 
*' coutt hiding pfoj^r ^atitiidrity, to ftll6w 
** fuch bffender, or offenders, the bene- 
** ^fit of con<3$tional pai'don, and (except in 
•* cafes ^tiicw fiich offender, or offenders, 
•* Ihall be iuthorifed by hisMajefty to tranf* 
" port himfelf, hetfelf,^ or themfelves,) to 
** order the transfer of fu(*h offender, or of- 
** fenders, to any perfoA or peribns, who 
" ihall contract fdr the due performance of 
** fuch tranfportation, and his or their af- 
*' figns, for fuch ; and the fame term of years 
*^ for which aiiy fuch offender or offenders, 
** fhall have been ordered to be tranfported, 
** or for fuch term of life or years, as fhall 
" be fpecified in fuch condition of tranfporc- 
** ation as aforefaid, fhall have a property 
** in the fervices of fuch oflfender, or offen- 
** ders, for fuch terms refpedtively/' 

The fentences. of tranfportation which 
have been pronounced lince * this, ad, both 
here and in England, -are rnnch in the fame 
terms. 

The fentence of the Couix of Jufticiany 

againft 
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againfl: Mr.Muir bears*, " In refped of the 
** faid verdid, in terms of an adt pafled in 
" the twenty^fifth year of his prefent Ma- 
^' j^y» intituled. An a<2, &c. ordain and 
*Vadjudge that the faid Thomas Muir be 
" tranfported beyond feas to fuch place as 
** his Majefty, with the advice, of his Privy 
" Council, ihall declare and appoint : and 
" that for. the fpace of fourteen years from 
"this date; with certification to him, if, 
" after being fo tranfported, he (hall return 
" tOj and be found at large, within any part 
" of Great Britain, during the faid fourteen 
** years, without fome lawful caufe, and be 
** thereby lawfully convided, he (hall fufFer 
** death, as in cafes of felony, without be- 
" nefit of clergy, by the lawof England," fec- 
it was not meant by the Court of Jufti- 
ciary to adjudge Mr Muir's feryices; nor 
did they fuppofe that fiich would be the ef- 
fed of the fentence j they underftood that 
the efFed of it would only be to fet down 
Mr Muir at Botany Bay, or at what place 

the 

* ' T ■ ' ' ' ■ ■ i " ■ ■ . - ■ " . - ■ . , ■ — 

♦See Robertfon'sedrt. of Muir's Trial, Edin. 1793. p. 139. 
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the King fhoiild appoint; but that after he 
was there, he €^)uld not be obliged to work, 
nor be detaihed ; "but thit h* might leave 
it when he could, and go to any part of 
the world, Great Britain exceptdl. 

The then Dean of the Faculty of Advocates 
informed me, that in pleading on the rele- 
vancy for Mr Sinclair (whofe trial went no 
ferther) he argued, that the ^d 1703 made 
the puniftintient, fine, imprifonment, or ba- 
nifhment;' atid that as tranfportation for a 
term of years included imprifonment, the 
ad could not cortiprehend it under banifli- 
ment : upon which the head of the Court 
admitted, that the argument would be con- 
clufive, if the perfon tralnfported were obli- 
ged to reiftain in the place whither he was 
fent; but that. he denied to be the cafe, and 
mamtained he nlight leave it when he could. 

That this was the underftanding of the 
Court appears alfo from the pleading oif the 
relevancy in Mr Gerald's cafe : one of the 
.counfel for the Crown exprefles himfelf thus ; 
^Trial p. 74.) *' My brother has told your 
:** I4>r4ft?ips, upon the authority of Sir Geo. 

'' Mac- 
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" j^facl^enzie., . thfat; baiu(hment, by tran- 
" fpwtation, was illegal ;• becaufe it is im- 
" pofiible to <:pnj5ine a man :tQ any place 
** to which, fee is ;baniflied, ss if your 
" Lordfhips bad a jurifdidion over him 
" while he is in that place undergoing the 
^^ fentcnce of banifhmen% : but that is not 
** the cafe ; for, from the moment that he 
'* hojs once lajid^d. yoijr Lofdfhips have no 
** further authority ; you &re not confining 
*' him there; he. may go where he likes, 
" provided lie doe^f not return to this coun- 
'' try"- 

He never wpuld have thus laid down the 
law in the fac^ ;ojF.the Court, had he. not 
kndwnthat they fo underftood it; if he 
had, h^ furely would have been interrupted. 
I knaw that this was the underftatding 
of th^ Court, not from the information 
of others, but from a converfation I had 
with one of the, Judges on this important 
fubjfft*. . . ^ 

../.-.. It 



* He informed me at the fame time,' they thought 

his crime fo' great, that they might have adjudged his fer* 

. . ' vice, 
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It appears to me that this fentence goes 
beyond the intention of the Court. 

^he firll enaftment of the ftatute, that 
it fhall be lawful for the Court to tranfport 
as it formerly had been in ufe to do, is mere- 
ly declaratory, and introdudory to the fol- 
lowing enadment, which was the realobjedl 
and the terms of the a£l, viz. To givfe certain 
X>owers to the King, with regard to jJferfons 
convided of crimes, for. which tranfporta- 
tjon, with the adjudication of fervice, was 
deemed a proper punifhment,^ 

The intention and meaning of the Court 
being as above ftated, the fentence feems to 
be erroneous, not being in terms of the fta- 
tute ; it is not in terms of the firft. enadt- 
ment. No fentence indeed could be, proper- 
ly fpeaking, in terms of that claufe, for it has 
no terms. It merely declares, that the Court 

X may 



vice, without being over fevere*^, but it was not their inten- 
tion. Whether a difference of rank ought to make a dif- 
ference of puniflitpent is a queftion I mean not at prefent 
to difcufs, I only obferve, that if they had, it would have 
been the firft e^cample of their having adjudged the fervice 
of a gentleman, and a moft democratic determination. 



^ ■ ! ^A:ai -• »• .odfai**^-. '^V.-- 
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may tranfport as they had done before. No 
powers are given to the King by that claufe ; 

X fo that if the meaning was merely to give 
Mr Muir a fet-down at a particular place, 
without adjudging his fervice, it cannot be 
fu^ported by this claufe, for it gives no fuch 
power, nor any power the Court had not be- 
fore: fuch fentence therefore can be fupport- 
ed only by the former law, or pradice, and 
there was none that could fupport it. As 
to the fubfequent enadment, the fentence 
cannot be fupported by it, becaufe the fer- 
vice was not adjudged, nor underftood to be 
adjudged ; yet fuch adjudication is, by theex- 
prefs words of the ftatute, a pre-requifite, be- 
fore the terms of the ftatute, that is the pow- 
ers of the King, can operate. But farther, if 

, fuch was the meaning, the error of the fen* 
• tence is manifeft, from the adjedion of a 
term of years/; for, to tranfport a man to a 
place for fourteen years, and at the fametime 
imderftand and declare that he may leave 
it when he can, is incongruous and incon- 
fiftent. 

The fentence, according to the plain fenfe 
pf.the words, refolves into what is called 

deportatio 
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deportatio in the Roman law, or banifh-^ 
nxent to i particular place, for a certain time ; 
•which place the perfon fent thither cannot 
leave, as the adjeAion of the term is an 
order to' remain, and a warrant for de- 
taining there, as far as fuch fentence can 
grant fuch warrant. If it was meant that 
he Ihould be at liberty to quit the place when 
he could, why idjed a term? 

If it (hall be faid qui poteji majUs, poteji 
m««j,that if the Court could have pronoun- 
ced a feverer, they might a lefler punifti- 
ment ; if they ciould have tranfported him 
to anyplace the King fhoiild iappoint, with ah 
adjudication of his fervice, afortiore, they 
could tranfport him to any place the King 
fliould appoint without fuch adjudication. 

I aiifwer, this will not temoVe the error ; 
becaufe, ly?, The fentence bears to be in 
terms of the aft of the 25th of theKing, and 
that llatute gives no fuch power : therefore, 
' as the terms of the ftatute have not been ob- 
ferved^the feiitence is erroneous, as it refers 
to the ftatute; and to it alone, and not to the 
former law or pradice, which indeed it could 

12 mot 
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not do, there being no previous law, or prac-» 
tice, authorifing the Court to tranfport whi- 
ther the King fhould appoint. 

2dly^ The argument proceeds on a fiilfe aA 
fumption, that the power exerted is lefs, and 
the punifliment milder. This may or may not 
be the cafe, according to circumftances. 

When a man was tranfported to North 
America, and his fervicc adjudged for a term 
of years, his fate was defined ; he knew what 
he was to fufFer, and' how he was to be main- 
tained. If his fervice was not adjudged, the 
punifliment was not very fevere, as the clim- 
ate was not dangerous, nor even unhealthy, 
and the fituation of the country fuch, as 
that he needed not want work if willing to 
take it. 

* But when it is allowed to tranfport a man 
to any place on the globe ; it is plain that a 
much feverer,and, indeed, a -capital punifli- 
ment may be inflicted, xmder the appearance 
of an arbitrary one. If the climate be very 
unhealthy, he runs great riik of being kill- 
ed by it, as was the fate of many tranfport- 
ed 
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cd to Africa. But fuppofe the climate 
not dangerous ; fuppofe Mr Muir to be fet 
down at Botany Bay, and that the Governor 
will have nothing to do with him, becaufe 
his fervice is not adjudged, nor any power 
'given over him; what is to become' of him? 
he may work for his bread ; What if he can- 
not get work? What if (as is moft probable) 
by the time he get there he be unable to 
work? — he muft die. 

It is underftood (I have been well inform- 
ed) in England, that fuch a fentcnce implies 
an adjudication of the fervice^ and it is not 
exprefled in fentences of tranfportation 
pronounced there. It muft be fo under- 
ftood, if implication be admiflible in fuch a 
matter ; which may well be doubted, as the 
. ftatute makes adjudication of the fervice a 
pre-requifite. I have heard much ofEnglilh 
accuracy in judicial proceedings, but thefe 
fentences are, I apprehend, no proof of it. 

If theEnglifh idea be right, the Scotch one 
is wrong; and this laft is clearly wrong, in as 
fdr as it fuppofes that the perfon tranfport- 
cdmay leave the place when he can; for the 

tran- 
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tranfporting him for a term of years, is 
an order upon hiiti to remain : if this be 
the cafe, he may be detained fo long ; from 
which it follows, that the argument from 
the adt 1 703 is inviiicible. 

The Englifh idea is, that fuch fentencc 
virtually adjudges the fervice. Certain it is, 
fropi the regulations above tranfcribed, that 
it will have that effedl ; and confequently 
that the fentence, in the cafe df Mr Muir, 
goes beyond the meaning of the Court, and 
therefore is erroneous. 

This point, though of great confequence t6 
the unfortunate Gentlemen who were fenten-^ 
ced, does not feem to have been fufficiently 
canvaffed, or confidered,by any perfon con-- 
cemed at the time of their receiving fen- 
tence, Nor was it fo at palling the ftatute 
in 1787. Regulations ought to have been 
deliberately framed, and then fubmitted to 
the Legiflature, which ought to have fanc- 
tioned them. 

This punifhment of tranfportation has 
been too haftily adopted, and too frequent^ 
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ly inflided, efpecially confidering, that now 
' Botany Bay and Africa are the only pla- 
ces to which convids can be ient. A long 
confinement in prifon,' or in hulks ; a long 
confinement on fhipboard, muft be a fevere 
punifhment to all ; even a voyage of 1500 
leagues muft be a fevere punifhment to moft 
men ; but tranfportation, to a climate very 
diftant and different from the native one, 
muft frequently occafioij the death of the ' 
unhappy prifoner foon after his arrival at 
the deftined place; for his conftitution muft 
be very much hurt and debilitated by his 
previous fufferings. In fhort, tranfportation 
always may, and frequently muft refolve in- 
to death, preceded by a tedious torture ; on. 
that account, it ought never to be inflided 
for a crime which the law has declared Ihall 
yiot be punifhed with death. 

If a man has been condemned to death 
for theft, or fome other crime (for which 
that he fhould fuffer there is a reludance,) 
he may* very properly be pardoned, on con- . 
dition that he agree to be tranfported to 
Botany Bay ; becaufe, though death may be 
^J^e confequence, yet, as that is not certain, 

the 
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the offer is favourable: or, if the Legiflaturc, 
• fenfible that the over-feverity of the law 
has made the puhifhment of a crime capi- 
tal, when it ought only to have been arbi- 
trary, it may very properly change the pu- 
nifliment of certain death, into one which 
gives a chance of life ; but it is plain, that 
tranfportation ought never to be inflide^ 
but by way of mitigation. 



On 
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Origin and Tragrejs of Literary Property. 

That learning and learned men fhould be 
encouraged, not checked, and that the know- 
ledge which books impa^rt fhould be diffu- 
fed, not confined^ are propofitions which, 
in this age,' and iu this country, will not be 
controverted- 

Several acute and 'ingenious e0ays have 
been publiflied on the fubjedl of Litefrary Pro-; 
perty ; but every one ^ho reads them mull 
obferve,that, however much bookfellers may 
pretend, all authors are interefled in the 
quarrel ; thefe pamphlets are not the fpon- 
taneous. produdlicns of authors, zealous to 
aflert their injiu-ed rights, but the laboured 
efforts of gentlemen learned in the law, em- 
ployed or importuned to compofe them; nor 
will this appear at all furprifing to thofe 
who refled on the trifling copy-money paid 
to the authors of " Paradife Lofl," and the 

K '' Juflice 



# 



74 Origin and Frogrejs 

" Juftice of Peace;" by which two book^. 
thoufands. and ten thoufands of pounds hav^ 
been gained to the trade; and it is too tvnt^ 
that,invariably,tho*not always perhaps in the 
fame proportion, the profits of the author 
are but a mite, when compared with xhok 
of the bookfeller. No wonder then that au- 
thors fhould 

" Think what penurious maftcrs they have (erv'd, 
*« Taflb run mad, and noble Spencer flarv'd :'» 

and for that reafon behold the battles oi 
bookfellers with a frigid indifference, jfince, 
whatever way the difputes may terminate, 
they are, to authors, hella nullos habit ura 
triumphos. 

It is the intention of this paper to iiate 
fome fadls and obfervations, relative to this 
controvcrfy, not hitherto taken notice of; 
which, it is hoped, may have fome tenden- 
cy to throw additional light on the quef- 
tion, and aflift thofe who are defirous to try 
it by the didiates of common fenfe, and the 
rules jof public utility. 

Before the art of Printing was invented, 

and 
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iand while copies of books could only be ob^ 
tained by this tedious method of tranfcrib- 
ing/- it is evident that authors could reap 
but little pecuniary advantage from thefale 
of their J)el:forminces, to compbfe whicb^ 
the love of fatnd or* of mankind (iioble in* 
ducements!) were/foi" the mbft part, theTr 
only motives. Thdugh we areiiow ^-days 
told, that, ^er€ it not for the intetpofition 
bf bookfellers, the public would be deprive 
ed of moft vferks of merit, and of all that 
are attended with labour, difficulty, and ex- 
pence ; yet every perfon, not a ftranger x.6 
claflical learning, can atteft, that, while co- 
py ^fnoney was alfaoft unknown, the moft 
admirable works of genius, jttdgtiient, and 
application. Were |)roduced ; and thofe who 
are converfant with modem writings muft 
be fenllble, that though copy-^neney- -bm 
multiplied books., yet it has rendered them 
generally worfe j has bribed men to profti- 
tute their talents, fubjedted wit ^d abili- 
ties to drudgery aiid dependence, and con- 
fequently degraded, rather than advanced, 
the charader of author, ..^ 

But though there is no doubt that" the 
K 2 earlieft 
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earliefi anii beft works of antiquity were 
.written ■ and communicated to the world 
from no profped: of gain, yet we may ga- 
ther from feveral paffages in Latin authors, 
that fales of literary copies, for the purpofes 
of recital or multiplication, were not un- 
known to the Romans*; and yet it i$ cer- 
tain, that their lawyers, accurate and fubtile 
as they were, never entertained tui idea, that 
authors, after publication, could prohibit 
others from tranfcribing their compofitions; 
^ a difcovery referved, it feems,; to illuilrate 
the annals of modern jurifprudence. 

The firfl inventors of printing were very 
defirous to monopolize it, and therefore did 
their, utmoft to conceal itf , not being me- 

* See Blackftone's Comm. on the Laws of England, Vol 
IL p, 406. in fine. 4to. Oxford, 1766. 
. t ** Invent ores primps id clam habniffe, oronefqac fc- 
** crcti cQnfcious, religione eti^ni jurisjurandi interpofit^ 
** exclufifle, ideoque vaftae molis opera per paucis opera- 
^ riis fiiifle cOncredita.V Maiiaire Annal ^ypogt\ I. p. 4' 
and in p, xp. he cites a paffag* froip an author, who ex- 
plains the particulars of the difcovery. ** Gum igitur Gu- 
<< te:cnbergius ad (ptnptus refundeodos damnatus fuiiTet, et 

■ ' ■ « ex 
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Taphyficians exiough to imagine, that by in- 
venting they had acquired an exclufivc right 
to exercife that art ; but, in fpite of their 
endeavours, it foon fpread ; printers muki- 
plied, and interfered with one another, as all 
perfons muft do, more or lefs, who are con- 
cerned in the fame trade. 

To prevent this inconvenience, fome of 
the early printers applied to the Pope, the 
Republic of Venice, and t(J the Duke of Flo-r 
rence, to get the fole privilege of printing 
the books of which they were the firft pub- 
li/hers ; and this they obtained for a term 
of years, feldom e^tceeding fourteen, and of- 
ten not fo long, as appears from the firft edi- 
tions of the claffics, to which patents are 
commonly prefixed, excepting Cicero^s Of- 
jBces, and fome others^ printe4 before fuch 
privileges were thought of 

Hence 



^* ex eo fimultates inter ilium el Fauftum magis exarfiflent, 
" illc autem intcrea artem vidiflet et didiciflct, fiquidem 
«*^ inter tot operas, quae ad illam excudendam requiruntur 
** fieri non potuit ut ea diutius occultaretur, quod ctiam 
" Dcus procul dqbio noluit, Moguntia Argentinam fc contu- 
Mlit/fcto 
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Henc^e it is deaf, that literary 'pi*<^perty 
was, originally,' a privilege granted, not to 
aiithoi^," to pf ompt them to tvTite, but td 
prititers, to indutre them to print editions 

of x^brks that theh'lay in mariufcript. 

I . • 

But the tranfitioh, from th^ encourage-^ 
ment of printers to that of authors, was ob- 
vious ; and accordingly, foon after, privile- 
ges appear in favour of the authcrr, whichf 
are by him' commonly alfigned to the book- 
feller, whbfe nanie k marked on the title- 
page ; and, ixs the privilege is always limit- 
ed to a certain period, the author never pre-i 
tendfe'to convey more. 

Many of thefe privileges ixt granted un- 
der certain conditions ; fuch as, that copiqs 
(hall be given to fo many libraries ; that the 
price fhall not exceed a certain rate, tod 
that the work {hall be executed on the fame 
paper, and with the fame types, of which a 
Ipecimen had been exhibited before the pri- 
xdlege Was conferred. The two firft of thefe 
conditions were adopted by our flatute ^vo 
Annce ; but the .provifo, for regulating the 
prices, was afterwards repealed as impradi^ 

, cable : 
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cable : fo that, in this country, we have no 
check againft the e3?Ltortion of literary mo- 
nopolifts. . 

As abfolute power prevailed in the coun* 
tries where thofe privileges, were firft defir- , 
ed, they would, doubtlefs, be granted with- 
out any demur about their legality, as they 
gave the prince a handle for fuperintcnding 
and controUing th^ prefs, which mull have 
been perceived by him, or his minifters, to 
be of very gre^t confequence to govern^ 
ment. 

That power was early claimed as a part 
of the royal prerogative in this ifland, where 
the lawyers held, that printing was inter re^ 
galia; and, in Scotland, an a6l was paft in 
Queen Mary's time, - difcharging any book 
to be printed without a licence, under the 
pains of confifcation of moveables, and per^ 
petual baniihiiient : and in the reign of 
Charles 11. a law was enaded mjach to the 
fame purpofe in Ehglaijid^j and privileges 

to 



* Sir George Mackenzie, who was Lord Advocr.re fpr 
Scptland, in his Obrervations upon the aft juft now men- 

tioRed, 
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to printers and authors were readily grant-» 
ed in both kingdoms, all on a narrative of 
the humble fupplication of the printer or 
author, and of the favour and indulgence of 
the prince*. 

Upon this footing ftood thefe privileges 
all over Europe, it hever having been once 
thought J that they were granted ex ju/licia 
in virtue of a petfeSl r%ht, but indulged 

from 



iipned (aft 17th Par. 5th Qaccn Mary) tXpnStcs himfcif 
thus : — ** Printing is intir regmlut, and fo the king maj 
<< difcharge any man to print without his licence* Fui< 
•» FritcL ds Typograpbia Abufu^ where he mikes the re- 
*• gulation of the prcfs to depend upon every magiftrate, by 
'< the law of nations ; and printing may do as much hurt 
'' to the GoTernment as arms-, and To the magiftrate ihould 
*' have the command of the one as well ;ls of the other \ 
•• though I know it is moft unjuftly pretended by fomc 
** republicans, that,- printing being a trade, no man can 
*« he debarred from the free nfc of it, except by Parlia- 
** ment, in which their own confent is implied. We fee 
** alfo, that the king allows his own printer only to print 
«* bibles and other fchool-books, etc. Vide a£i aj. Ptf'** 
«* jfc?. James Vl, againft the fellers of erroneous books.'* 
The fame doftrine was nAintained in England. 

* 5ec Ames's ^ypogr. Antiq. from p, 484« paffim. 
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'from favour, and a view to public expedien- 
cy, in the fame way as they had long "before 
"been given to the contrivers of ufeful ma- 
chines, and others 

** Invekitas, aut qui vitam excoluere, per artes.'* 

On the contrary, the ftri6t legality of them 
was called in (|ueftion, and only fupported 
"by arguments drawn from public utility; 
and it was admitted they ought to be recall- 
ed whenever produdlive of any inconve- 
nience ; and inftances are not wanting of 
that having been done, as appears from fe- 
veral treatifes of that period*. 

In 



* Sce.Fritchius de Abu/tbus Typographia tollendis^ J, 2. 
par 4^ and alfo. his Treat ife de originali ac naturali libertate 
commerciorum neceffaria et legibus mUfiieadayCap. lo.viYixch 
is in titled, ^ua et quatenus Monopoiia funtVicftay towards 
the end. That fuch grants were confidered in England as 
monopolies, appears from the ftatute againft monopolies^ 
21 Jac. I. cap. J. feft. 8. which provides, that the aft (hall 
not extend to any patents of privilege concerning, printing 
or the making of ordnance, &c. By imo Rich. III. c. 9^ 
(which retrains aliens from ufing any handicrafts, except 
as fervants to natives, it is provided that they oiay import ' 
printed or written books, to fdl at their pleafure. Thii 
was repealed, l^ 1510 Henry VIII. c. 15. upon a narra- 

L tivc. 
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In Britain, literary property was takeii 
under the confideration of the Legiflature^ 
. and an adt was pafTed to regulate it, which 
comes next to be confidered ; and for that 
purpofe it will not be improper, that the 
procedure in Parliament, previous to the 
cnadtment, be laid before the reader, as re- 
corded in the Journals of thefloufe of Com- 
mons. 



ti 



1 2th December 1709, " A petition of 
Henry Mortlock, &c. on behalf of them- 
felves, and other bookfellers and printers 
about the city of London, and elfe- 
where, was prefented to the Houfe and 
read ; fetting forth. That it has been the 
con/lant ufage for the . writers of books 
to fell their copies to bookfellers, or print- 
ers, to the end they might hold thofe co- 
pies as their property^ and enjoy the profit 

** of 



tive, that it had been enabled, becaufe there were few print- 
ers in the realm at the time, but that now there were ma- 
ny canning and expert in that fcience or craft, as alfo ma- 
ny that lived by the craft and myftcry of bookbinding. — 
This aft likewife proyideS) that the prices of books excef-* 
(ively rated, ihall be qualified by the Lord Chancellor and 
ediers^ 
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• 

** of making and vending impreflians of 
•* them: yet divers perfons have, of late, 
*' invaded the properties of others, by re- 
** printing feveral books without their con- 
*' fent, and to the great injury of the pro- 
*• prietors, even to their utter ruin, and the 
*' difcouragement of ail writers in any ufe- 
** ful part of learning; and praying. That 
*' leave may be given to bring in a Bill, for 
" fecuring to them the property of books 
•* bought and obtained by them. 

" Ordered, That leave be given to bring 
" in a Bill according to the prayer of the 
*' faid petition ; and that Mr Wortley, Mr 
" Compton, and Mr Pytoji, do prepare and 
*' bring in the Bill" 

Here it is to be obferved, that the narra- 
tive of this petition differs from the fub- 
fumption ; and that the firft is juftly and 
accurately exprefled, the other not fo. The 
narrative docs not alledge, that, at common 
law, the authors, or bookfellers, who pur- 
chafed from them, had any right of proper- 
ty; but only fets forth, that there had been 
a conftant ufage of felling books, to be held 

L 2 as 
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• * 

as a property 4 which is a plain acknow- 
ledgment by the petitioners themfelves, thin 
there was here no real right of property, but 
only fomething which they. had been plea- 
fed to view as a fort of property, or compare 
to a. real, property. But the fubfumption im- 
mediately infers from this, that they a<3:ually 
had a real property/intitled to the prote<9:ion 
and aid of the law, which, however artful, is 
plainly inconfiftent and inconclufive. 



$i 



nth January 1709. " Mr Wort ley, ac- 
cording to order, prefented to the Houfe, 
a Bill for the Encouragement of Learning, 
and for fecuring the property of copies of 
booh to the' rightful owners thereof; and the 
fame was received, and read the firft time. 



'' Refolved,That the Bill be read a fecond 
time.'' 

14th January 1709. *' Ordered, That the 
" Bill for Encouragement of Learning, 
" and for fecuring the property of the co- 
" pies of books to the rightful owners there-- 
" of, be read a fecond time upon Thurfday 
" morning next.'' 

Fur- 



% 
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Further con fiderat ion df this bill* lay over 
till the 2d of February 1709 ; when 

** A petition of the poor diftrefled Print- 
** ers and Bookbinders, in behalf of them- 
^ felves, and the reft of the fame trades, in 
** and about the cities of London and-Weft- 
" minfter, was prefented to the Houfe and 
** read ; fetting forth. That the petitioners 
" . having ferved feven years apprenticefliip, 
** hoped to have gotten a comfortable live- 
•' lihoodby their trades, who are in number 
** at lead 5000 ; but, by the liberty lately 
" taken bffome few perfops printing books 
** to which they have no right to . the co- 
*' pies, is fuch a difcouragement to the book- 
** felling trade, that no perfon can proceed 
*V to print any book without confiderable 
lofs, and confequently the petitioners can- 
not be employed ; by which means the pe- 
titioners are reduced to very great poverty 
** and want ; and praying, That their de- 
*' plorable cafe may be effedlually redrefled, 
** in fuch manner as to the Houfe (hall feem 
*' meet. 

** Ordered, That the petition do ly upon 

'' the 
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** the table until the Bill for Encouragement 
V of Learning, and for fecuring the proper- 
** ty of copies of books to the rightful own- 
•* ers thereof, fliall be read a fccond time. 

'* Ordered^That the Bill be read a fecond 
*' time, upon Saturday morning next." 

Here the poor Printers and Bookbinders 
are introduced in forma pauperis^ to revive 
and fecond the petition of Meffrs. Mortlock, 
Tonfon, and other rich London bookfellers, 
which fcems to have been neglefted. It will 
not efcape notice, that the fad upon which 
this petition refts, does, by no means, infer 
the conclufion : for, how fhould the print- 
ing of books make Printers or Binders want 
employment, and reduce them to poverty ? 

4th February 1709. ** Ordered, That 
*/ this Bill be read a fecond time, upon 
*' Thutfday morning next." 

9rh February 1 709. The Bill was read a 
fecond time. . It was ordered, That the Bill 
be committed. 

'' Re- 
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" Refolved, That the Bill be committed 
** to a committee of the whole Houfe. 

" Refolved, That this Houfe will, upon 
** this day fe'ennight, refolve itfelf into a 
" committee of the whole Houfe upon the 
'' faid Bill/' 

1 5th February 1 709. ^ Refolved, That this 
" Houfe will, upon Tuefday morning next, 
** refolve itfelf into a committee of the whole 
" Houfe, upon the Bill for Encouragement,^' 
&c. 

2 1 ft February 1709. " The Houfe re- 
" folved itfelf into a committee of the whole 
^* Houfe, upon the Bill for Encouragement, 
^* \ &c. Mr Speaker left the chair. Mr Comp- 
.*' ton took the chair of the committee. Mr 
•* Speaker refumed the chair. 

• 

" Mr Compton reported from the faid 
" committee. That they had gone through 
" the Bill, and made feveral amendments, 
" which they ordered him to report, when 
" the Houfe were pleafed to receive the 
'' fame. 

'' Or- 
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** Ordered, that the report be received 
*' upon Saturday morning next." 
•♦ 
25th February 1709. " Mr Compton, 
according to order, reported from the 
committee of the whole Houfe, to -whoni 
the ' Bill for Encouragement, &c. was 
committed, the amendments they had 
made on the Bill, and he read the fame 
in his place, and afterwards delivered 
them in at the clerk's table, where they 
were once read throughout, and then a 
fecond time one by one ; and, upon the 
q;ueftions feverally put thereupon (with 
amendments to fome of them,) agreed 
unto by the Houfe, A claufe was offered 
to be added to the Bill, that if any per- 
fon fhall incur the penalties of the ad in 
Scotland, they (hall be recoverable in the 
Court of Seffipn there; and, the fame was 
twice read: and upon the queftion put 
thereuponV agreed unto by the Houfe to 
be made part of the Bill ; and fome other 
amendments were made by the Houfe. 

*' Ordered, that the Bill, with the amend- 
ments, be ehgroffed." 

. 14th 
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14th March 1709. " An ingrofied Bill 

^* for the Encouragement' of Learning, by 

" vefiin^ /i6ero^if«j6f printed books in the 

** authors or piirchafcrsof fueh copies, du* 

" ring the times therein mentioned,'* wa$ 

read the third tirtie.. **.An amendment was 

" propofed to be raadet to the bilU pr. 3. 7. * 

** to leave out ** rcfufed;" Mid, inftead 

•' thereof^ to infcrt '^ refufing {'* and (th^ 

•* fame wpis, .upon thei queftiori':|iut there- 

" upoH; agreed unto by: the -Houfe, and the 

'* bill ^hus amended, at the table 1 accbrd* 

*^ ingiy." . '('< j ^ 

. ..••: . .•• :;::;: »: ^ ' ; * r. 'i. .. :. 

/'.Refolved; that^thc.bill do pafs, c«i iiJ^^ 

" ti^ title be, z Pillfor the Encouragement 

" of Laming, by "oefiing the copied of print- 

•* ed bocdb in the atltbors or purghafers of 

" fxich copies, during the times .there men- 

" tioned* r < : . .. •. 

" ) ©rdcredv that • Mr Compton ^ do carry 
" the bill to the Lords, >and: defire . their 
** concurrence thereunto/' 

... . . • . . .• '' '^'^ ' *^ 

" Here it is material to obferve, that the 
title giHcn to' the bill when ingro(Ied, and 

M the' 
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the title the Houfe refolved it fliould bear, 
when they paffed it, is extremely different 
from the title the bill had when prefen ted 
by Mr Wordey (i ith. January) and till it 
was ingrofled: for the title it had, when pre- 
fented by Mr Wortley, and till its ingrols- 
mfent, was, " A Bill for the Encouragement 
V: of Learning, and for fecuring the property 
t^ of copies of books to the rightful muners 
- thereof:*' "Which plainly fuppofes, and 
implies, that . the authors or purchafers of 
books, . had, ab ante, a rightful property in 
the copies ; whereas the title givfen to the 
bill, when ingrofled and paflTed, viz. " A 
*' Bill for the Encouragement of Learning, 
*^ by vefting the copies^ of printed books in 
" the authors or puxchafers of fuch copies, 
** during the times therein mentioned,'' as 
plainly fuppofes and implies, that the au- 
thors, or purchafers, had no right of proper- 
ty but what was veftcd by this aft, £lnd 
would have none after the timenienrioned 
therein ihould expire. 

4th April 1 710. The Houfe proceeded 

to take into confideration the amendments 

made by the Lords to the Bill, intituled, 

• " Au 
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** An Aa for the Encouragement " &c. and 
the fame were read, and are as follow : 

The firft four amendments being of^no 
confequence, it is needlefs to infert them. 

The next is, " Leave out from allowed to 
provided ;" that is the provifa intended to 
prevent exorbitant prices. AU the other 
amendments were likewife of no confe- 
quence, except the following provifo, propo- 
fed to be added to the end of the bill; whichi 
is as follows : — *• Provided always, That af- 
** ter the expiration of thp faid term of four- 
" teen years, the fole right of printing, or of 
*• difpofing of copies, fhall return to the au- 
" thors thereof, if they are then living, for 
" another term of fourteen years." 

All the amendments were agreed to; ex- 
cept that refpeding the prices. 

Ordered, That a committee be appointed 
to draw up reafons to be offered to the Lords 
at a conference, for difagreeing to the faid 
amendment ; and it was referred to Mr Se- 
cretary Boytcy and feveral others (of whom 

M 2 Mr 
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Mr Addrfon was one) who were ordered ta 
withdraw, immediately into the Speaker's 
Chamber, and report to the Houfe. 

Mr Cotnpton reported from the Commit- 
tee, that they had drawn up reafons, which 
he read in his place, and afterwards deliver- 
ed in at the clerk's table, and are as follow: 
"• The Commons difagree to yourLordfliips* 
'* amendments in^r. 3, /. 14. F/5^,Becaufe 
*' authors and bookfellers having the fole 
I' property 6f printed books ve/itfd in tbem 
•' by this aSi, the Commons think it reafon- 
** able, that fome provifion (hould be made, 
" that they do not fet an extravagant price 
" on ufeful books. 2dfy, Becaufe the pro- 
" vifion made for this purpofe, .by the fta- 
" tute 25th Henry VIII. chap. 15^ having 
** been found to have been inefFedual, and 
" not extending to that part of Great Bri- 
" tain called Scotland^ it is neceffary to make 
y fuch a provifion *as may be efFedual, and 
" which may extend to the whole united 
"'kingdom. 



u 



" Ordered, That Mr Compton do go to 
the Lords> and defire a conference with 

" their 
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'* their Lordfhips, upon the fubjed-matter 
" of the amendments made by their Lordr 
'' fliips to the faid Bill/' 

" Same day, Mr Compton reported. That 
*' they had been at the Conference, and 
** that they had given the Lords the rea- 
'* fons for difagreeing to the faid amend- 

" ment/' 

A meffage from the Lords, by Sir Ro- 
bert Legard, and Mr Fellows ;— " Mr Speak- 
** er, the Lords do not infift upon their 
" amendment to the Bill, intituled, " An 
" Ad for the Encouragement," &c.; and 
" then the meflengers withdrew." 

The claufes of the A<S, which it is neceflary 
to attend to in this queftion, are thefe : — 

" Whereas Printers, Bookfellers, and other 
" perfons, h^ve, of late, frequently taken the 
" liberty of printing, reprinting, and pub- 
" lifliing, or caufing to be printed, rcprint- 
** ed, and publiflied, bobks, and other writ- 
" ings, without the confent of the authors or 
** proprietors of fuch books and writings, 

" to 
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to their very great detriment, and too of^ 
ten to the rui'u of them an^ their fami- 
lies ; for preventing therefore fuch prac- 
tices for the future, and for the encou- 
ragement oi learned men to compofe and 
write uleful books, be it cnaded, That, 
from and after the lOth of April 1710, 
the author of any boodc or books already 
printed, who hath not transferred to any 
other the copy or copies of fuch book or 
books, fhare, or fhares thereof, or the 
bookfeller or bookfellers, printer or print- 
ers, or other perfon or perfons, who hath 
or have purchafed or acquired the copy 
or copies of any book or books, in order 
to print or reprint the fame, fhall have 
the fote right and liberty of printing fuch 
book and books, for the term of one and 
twenty years*, to commence from the faid 
I orh of April, and no longer; and that the 
author of any book or books already com- 

-' pofed. 



* Here it appears plainly, that all monopolies of books 
that had been printed prior to icth April 1710, were, by 
this ftatute, reftrifted to twenty-one years after that period, 
which cuts off all claims of right by common law. 
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" pofed, and not printed and publifhed, or 
** that fliall* hereafter be compofed^ and his 
** affignecvor affigns,](hall harve flie/?/(?/r^^r- 
** ty of printi^^and reprinting fuch book and 
" bookSi^ for /the term of fourteen years, to 
** commence from thcda y of the firft pub- 
" lifliing the fame, and no longer ?^ Then fol- 
low the penalties on' tranfgrcflbxs pf . the ad, 
and provifos for enterinjg in* Stationers-hail, 
prefeming copies tp the Urii\5eriitiesi and re- 
gulating the; prices.. : ", Provided, Tl^t no- 
** thing: in. this i/Qi conmined fhaU'extend, 
' ' or be conftrued to extend; either to: pnjudife 
** t?r ro^r/^^iaiyrigh ti that the faidUniver-- 
** fities, or any of them, or any perfon or 
" perfons have, or dkiift to have,, to the 
** printing and reprinting any: bonk jorco^ 
" py. already printfidy or hereafter to be 
*' printed : Provided always, that after tTie 
."' expiration of faid term of fourteen yeao-s, 
" the fole right of printing ordifpoHng of 
** copies fjjall return to the authors thereof, 
'* if they are then livings for another term of 
** fourteen yeirs*." 

' •'• '-^ * -^ • 'As 



* It is elear, by this claufe, that if the ant!" or diq with-" 
in fourteen years after publication, the monopoly ceafes at 

that 
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As this Aft exprefaly declares^ that authors. 
Printers, and Bookfcllers, (hall have x^^fole 
right and liberty of printing for a certain 
number of years, and no longer ^ it furely 
teould, to common reafon, appear extreme- 
ly plain, that, after that certahi number of 
years was elapfed, they had no fole and ex- 
clufive right, but that afterwards any perfon 
might print who thought proper. But the 
London Bookfellers, fome titne ago, whofe 
great docks, and refid^nce in the capital^ had 
enabled them to purchafe all the books of 
any reputation that have been written in 
this, country, though they Juid made im- 
menfe fums by the exclufive right of print-r 
ing thefe books during the time mentioned 
in the'ilatute, were not content, but grudg- 
ed *to others the gleanings of; a harveft by 
which' they' had been enriched ; and there- 
fore refolved, if poffible, to vindicate t6 
thcmfelves a perpetiialright of monopoly. 

With 



that period, as liis bting alive after that time is made an 
exprefs condition for continuing the monopoly for fourteen 
years longer. Thi§ ihews alfo, there k no right at com- 
mon law. 
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With this view, they thought proper to 
maintain, that an author, or bookfeller, who 
purchafed from him, had, at cortimon -law^ 
independent of, and antecedent to the fta- 
tute, a right of property that gave them an 
exclufive privilege to print and fell : — that 
the ftatute was not a reftridive, but an ac- 
cumulative law, which did not create a new 
fpecies of property, but fecured, by penal- 
ties, a property that exifted before. And, 
upon this principle, they cjaimed a right of 
monopoly in the works of Milton, Shaken 
fpeare, and many other authors, who had 
been dead more than eighty or a hundred 
years before ; and infifted, that it was Com- 
petent for them, without the aid of the fta- 
tute, by the anterpofition of the ordinary 
courts of juftice, to reftrain others from 
printing books of which they claimed the 
property, and to make them liable in da- 
mages in cafe they had printed fiich bookis t 
accordingly, they have attacked, at differ- 
ent times, feveral bookfellers, both in Eng- 
land and Scotland. But it is remarkable, 
that they have never once fittempted to call 
the^ bookfellers of Ireland to account, tho' 
they have fuffered moft by them ; which 

N feen^ 
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feems to indicate, that they themfelvcs have 
no faith in this new dofirine, of a right at 
common law, which muft have fupported 
them equally in Ireland as in Britain, tho' 
the ftatute of Queen Anne could not reach 
that country. 

In oppofition to this their dodrinc, it is 
the object of this paper to fliew, that, at com- 
mon law, thtjrc is no fuch thing known as an 
cxclufive. perpetual literary property in an 
author after publication. 

The general queftion, with refped to this 
right of literary property, is commonly faid 
to be,Whether an author has an incorporeal 
right to the fole printing and publifhing of 
fomewhat intelledual, communicated by let- 
ters*? But this (late of the queftion is really 
defedive,and does not take fo comprehenfivc 
a view of the fubje6t as one ought to do in 
confidering this important point ; or make 
way for all the equity that ought and muft 

be 



• See Burrow's Reports. 
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be given by a decifion in favour of literary 
property,^ in the true fenfe and meaning of ^ 
that expreflion. 

The queftion (hould be rather dated thus, 
Whether the author of an intellectual com- 
pofition has the fole and exclufive right of 
communicating it to others ? 

If the queftion be confined to intelledual 
compofitions, then mufical muft doubtlefs 
be excluded ; arid yet the compofer of a Solo> 
or Concerto, has as good an exclufive right to 
his piece of mufic, as the author of a book. 
Befides, if the queftion be confined to fomcr 
thing intelledual, communicated by letters, 
then arithmetical, mathematical, and algebra- 
ic compofitions will be excluded,asthefeare 
not communicated entirely by letters, which 
are the figns of founds, but by marks that 
ftand for ideas. 

In order to get at the bottom of this mat- 
ter, it wiirbe neceflary to confider the -dif- 
ferent kinds of mental compofitions, and 
the different modes of communicating thenu 
A mufical compofitionts mental, butnotin- 

N 2 tellec- 
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telledual. It is communicated by founds, or 
by figns that ftand for founds, A good mu- 
fician. when a piece of written mufic is put 
into his hands, will, merely by reading, with- 
out playing it, underftand it perfedlly, and 
perceive whether * it be good or bad Mu- 
iical compofitions are not literary, either in 
the proper or metaphorical fenfe of the word- 
No compofition is underftood to be literary 
but what is inteliedual ; but mufical com- 
pofitions are not intelleduaK for they do not 
excite ideas in the hearer, but only fenfa- 
tions : yet the compofer of thefe is, in rea- 
fbn and equity, equally well intitled to an ex- 
clufive right of communicating them to the 
world as the writer ot a book. 

With refpedt to intelledual compofitions, 
o rcombinations ot ideas, they may be pub- 
lifhed } that is communicated to others in 
different ways, according to the nature of 
the compofition. Some combinations of 
ideas nlay be communicated by gefturcs. — 
This is the cafe in pantomimic entertain- 
ments ; which are regular pieces, having a 
plot, a beginning, a middle, and an end j 
fo that there is no rftafon why the author of 

fuch 
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fuch a piece fliould not have the fame pri- 
vilege with any other Hterary writer. In- 
deed fome ideas may be communicated by 
geftures that cannot by words: hence it 
has been faid,that, on certain occafions, one 
may look ^* unutterable things." 

A combination of ideas may alfo be com- 
municated by figurfes or pictures ; and this, 
we are told., was the moft ancient way of 
writing*. When the Spaniards anchored 
in the Gulph of Mexico, the people, on the 
coaft, fent the news of their arrival to Court 
in writing ; but that writing was a drawing 
of the (hips and menf . We have many mo- 
dern publications of great merit, that com- 
municate ideas in a fimilar manner ; fuch 
as Hogarth's engravings, which are as noble 
fatires as thofe of Horace or Juvenal ; and 
^he combinations they exprefs may be com- 
>inunicated iu profe or in verfe. 

A com- 



* Sec WarburtonV Div Leg. vol. TIL p. 75. 
t Sec Recherches Philofophiques fur Ics Amer icaius, torn 2. 
p. i04- 
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A combination of ideas, too, may be com- 
municated by things. This is the cafe with 
machines ; the mod proper way of giving 
a defcription of which is by models, or by 
putting the component parts of the ma- 
chine together. The principles of its con- 
flrudion may be communicated in a ftill lefs 
perfeft manner by drawing, or, in the mod 
imperfect manner of all, by defcription in 
words. This laft is admitted to be a literary 
compofition, and, confequently, the inven- 
tor is allowed to have an eternal property 
in this the mofl imperfeft mode of defcrib- 
ing the organization of the machinery : and 
yet no property is allowed in the moft per- 
fetTc communication poffible, which is the 
model or exhibition of the machine itfelf. 

Laflly, a combination of ideas maybe 
communicated by particular marks, which 
men have agreed ihall ft and for the figns of 
founds. Poems can only be comniunicated 
in this way, becaufe they participate of mu- 
fical compofition; confequently, found is 
their efTence, and therefore they cannot be 
communicated by gefture, reprefenration, 
or figures. 

All 
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All thcfe different combinations are mental 
produdtions in reality : when publifticd, they 
convey to mankind particular fentiments, 
and afford ixvformation, or inftrudion of 
feme kind or other ; therefore, if there be 
property in one, there fhould be property 
in all; for there is, properly fpeaking, a 
combination of* ideas, and great labour of 
mind, in all fuch compolitions. But the 
advocates, for an exclufive right of proper- 
ty, only allow it to exifl where the combi- 
nation of ideas is communicated by letters, 
not in engravings or machines ; although it 
is plain there is labour and invention in all, 
and confeqiiently the fame equitable com- 
mon-law claim. Accordingly, the Legifla- 
ture itfelf has confidered literary property 
in this point of view : for engravers have, by 
ftatute, the fame privileges as authors, and 
mechainics are aln^pft always indulged with 
the privilege when a p'atent is applied for. 
Indeed, the moft plaufible argument for li- 
terary property applies to them all indifcri- 
minately, viz. the protedion of the inven- 
tion before publication : for it is impoffible 
to make a rational diflindion between the 
cafe of a machine and a book. TJie former 

owes 
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owes its birth to much thought,invention.and 
labour, as well as the latter ; and a mono- 
poly of the one is of as much confequence 
to the compofer aa that of the other. 

Ic has been maintained on the other fide, 
that the principles of a machine are general, 
thofe of a book particular. Xhis diftindlion 
is certainly not very intelligible, and, unfor- 
tunately, proves too much; for, in this way, 
arithmetic, algebraic, and mathematical com- 
pofit ions, would be excluded; which are, un- 
queftionably, literary, and indeed the moft 
ufeful of any. 

It has alfo been argued, that he who co- 
pies a machine does it in confequence of a 
knowledge acquired from feeing the origin- 
al model ; but that he who reprints a book, 
does not do it from any knowledge acquir- 
ed from the work itftlf, but by a mere me- 
chanical operation. Suppofing ic to be true, 
that a machine could not be copied bijt by 
a perfon who underftood the theory of it, 
which is certainly not the cafe, the differ- 
ence pointed at is immaterial Every man 
has a right to ufe the knowledge he fairly 

acquires. 
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acquires. If he has got thekno^ledgeof the 
art of printing, why may he not ufe it in re- 
printing an author's book, although he may 
not have obtained his knowledge of print- 
ing from fuch bo6k, as the author has fiire- 
ly no bufinefs in what way the printer has ac- 
quired this art ? It is conceived, an author'^ 
claim to an exclufive property in his ideas 
muft reft upon his itivention land labour; 
upon his own merits not on that of another. 
Now, it is plain, that the title upon which 
he founds may be claimed, with equal juf- 
tice, by the inventors of a machine. 

It has, with apparent plaufibility, been 
maintained, that a machine made by one 
man is not the fame invention with a ma- 
chine made by another ; whereas^ the copy 
of a book reprinted is precifely the fame 
original performance. It is certainly true, 
that a model of a machine, made by the 
purcbafer, cannot, phyfically, be the fam# 
with that made by the inventor ; but it is 
the fame for all the purpofes intended, and 
the execution of it required the fame me- 
chanical powers and labour. It may, in- 
deed, be better or worfe made; but the idea 

o of 
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of . goodnefs or badnefs in the exfecntion 0/ 
the work is excluded by the flate of the 
queflion. 

As to combinations communicated by en- 
gravings, it is obvious they likewife are the 
production of invention and labour. All 
thefe different compofitions ftand upon the 
fame footing ; and as an exclufive property 
is only held to exift in. one of them, hence 
I infer there is property in oone of them, 
it is either unlawful to interfere with any, 
or it is lawful to interfere with all of them. 

It has been afferted in fome of the argu- 
ments on literary property, that an author 
has not only an exclufive right to the thoughts 
themfelves, but to the ftile and mode of ex- 
prefling them. It is, however, not very ob- 
vious how he can have a right to the ftile, 
except in fo faras^it excites ideas. For,fure- 
Jy, if a man fhould throw together a multi- 
tude of Englifli words without any connec- 
tion, that would not be cfteemed a literary 
compofition. It would, no doubt, excite 
ideas, for every word is itfelf an idea ; but 
ihere would be no combination of them re* 

quiring 
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quiring invention and exertion of the mind 
on his part, confequently he could have no 
exclufive right to them. No man/there- 
fore, can have any property merely in words ; 
it is only in fo far as they communicate and 
combine ideas that he has an equitable claim 
to the exclufive right to the compofition, as 
being the produdion of his labour and ge- 
nius. 

From this it feems to follow, that it is not 
material what the particular mode of com- 
munication be ; fo that if a man commu- 
nicate all my ideas, though he ufe different 
words, this is clearly an invafion of my pro- 
perty, and this leads to the queftion, Whether 
tranflations and abridgments of a work be 
violations of literary property? Tranflations 
clearly communicate all the ideas of the au- 
thor ; and therefore in a queftion with him, 
the tranflator muft be reckoned a violator 
of his property ; altho', perhaps, in a quef- 
tion between the tranflator and one who 
printed his book, the latter might prevail. 
Tl\e fame argument would be good in a 
queftion between an author and his abrid- 
ger. - ^ . 

o 2 ^ The 
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The leading queftion in all fuch cafes is, 
Whether, at common law, a nian can have 
the fole and exclufive right of communicat- . 
ing a mental compofition to others ? 



All the poffible combinations of ideas arc 
not infinite, although they are more numer- 
ous upon fome fubjefts than upon others.— 
Upon fpeculative fubjeds, they are limited 
and different. Men hit upon the fame corn- 
binations, and entertain the fame opinions 
as to them, in different parts of the globe, 
without any communication*. The fame 
ideas have often occurred on metaphyseal 
fubjeds, mathematics, arithmetic, and the 
arts. It appears from the hiftory of India, 
that the Philofophers there have adopted all 
the fyftems, even the moll whimfical of other 
fages in different parts of the univerfe : nay, 
it is faid, that Pafchal, by the mere force o^ 
his own genius, demonftrated, without af- 
fifl:ance,the firfl thipteen Propofitions of Eu- 
clid. 

But 

* See Rcchcrches Philofophiques fur Ics Americans.— 
fart V. torn IL feft* I. p, i88. 
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But though men will often hit upon the 
fame combination of ideas in confidering 
certain fubjeds, yet they will neceflarily vary 
in their ftile and mode of expreflion; not on- 
ly on account of the different ftrudure of 
languages in different nations, but becaufe 
in every language the various ways of com- 
bining words are fo numerous, it is almofl: 
impoffible two perfons fhould, at any time, 
adopt the very fame expreflions. This, how- 
ever, does fometimes happen in mathema- 
tics and other abftrufe fciences; for, in thefe, 
words are not fo often ufed as figns, and the 
nature of the fubjed, befides, excludes any 
metaphorical expreffions. 

Combinations of fancy and fidion are vaft- 
][y more numerous, tho' it is furprifing that 
a greater number of original combinations 
have not made their appearance; and equally 
furprifing, that the fame thoughts and afgu- 
ments have not often occurred to different 
people; hence it is from the want of inven- 
tion, authors have too often borrowed their 
ideas from former writers. How much has 
Virgil borrowed from Homer ? — How much 
TaOb and Ariofto from both ?r— How much 

Milton 
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Milton from them all? But as they have 
written in different languages, the theft L$ 
not fo perceptible ; and, at the fame time, 
each of thehi has very great merit on ac^ 
count of the fine verfification, for found it- 
felf is certainly the effence of poetry. 

When a man combines ideas on any fubr. 
jed, it is clearly poffible that another may 
be putting the fame ideas together, if the 
fubjed be fpeculative.y When a man has 
combined ideas in his own mind, it may, 
no doubt, be faid, that he has occupied them ; 
but it is plain that he cannot, on this ac- 
count, prevent any other from doing the 
fame thing ; he cannot, by the mere com- 
bination in his mind, attain an exclufive 
poffeflion of the ideas combined. If, for in- 
ftance, a man in America has formed the 
fame combinations of ideas with a man in 
England, he has the fame merit, he has ex- 
erted the fame invention, and the fame la- 
bour of mind, confequently the one has jufl 
sts good a title to claim the property of the 
thoughts as the other. When a man has 
combined ideas in his own mind, it is plain 
he has a power over them, a power to com- 

muni- 



of Literary Property. 1 1 X 

municate them to others or not as he thinks 
proper. It may be doubted if it can be pro- 
perly faid he has a right to do fo ; for the 
word right involves the idea of legal inter- 
pofition ; ^irfiereas it is plain, that, as long as 
ideas remain in the mind, no law can create 
a right of property in them. However trea- 
fbnable a man's mere ideas may be, the law 
does not punifh him for them, neither can 
it reward him, however noble and virtuous 
his fentiments. 

If a man write down ideas he has com- 
bined, as long as he keeps that writing in his 
own pofleflion he has no exclufive right to 
the thoughts contained in it: he has, indeed, 
as he had before, a power of communicat- 
ing them to the world ;*but as long as he 
keeps. them to himfelf he has no real pro- 
' perty in tKem,the law cannot proted them, 
and it is plain he cannot hinder any other 
perfon to combine the fame idgas, write them 
down> and publifli them. 

Compofitions in profe and vcrfe were 
known long before the art of printing or 
writing was difcovered. Savages in different 

coun- 
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countries, where neither of thefe arts are 
known, have their love and war fongs ; and 
thefe amorous, or martial ditties, are cer- 
tainly not compofed in hopes of gain, but 
for amuferaent and the love of fame. If one 
favage repeat his fong fo often to another, 
that the latter can, by attention, learn to re- 
peat it, upon what principle of jufticc can 
the favage author complain of his neighbour 
for rehearfing it ? If» indeed, he fhould re-^ 
peat it as his own compofition, that, per-- 
haps, might be complained of as ungentecl 
and ungenerous ; but fuch condud could ne- 
ver, furely, be confidered in any other point 
of view. 

If it fhall be fuppofed that a favage could 
derive profit from repeating his neighbour's 
fong, the queftion, Whether he could be 
cornplained of for doing fo ? would depend on 
a great variety of circumftances. If, for ex- 
ample, he fhould chant it at a great diftancc^ 
and in a foreign country, which the compo- 
fcr might never fee, perhaps never hear of, 
what injury does he fuflain ? Nay, fuppofe 
his rehearfing it fhould be attended with 
gui», where is theinjuftice in the repeater's 

reap- 
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reaping advantage from his toemory as well 
as the author from his invention. 

Even after the art of writing was intro- 
duced, no fuch thiiig as what is called , copy- 
money was for fome time known; pot until 
the art of printing was for fome timedifcover-r 
ed *. In ancient Rome we are informed it was 
cxpcnfive to be an author f. It 'is clear, 
therefore, by the common law, before print- 
ing was introduced it would be confider^d 
as no injury done to an author to publifh 
his works; on the contrary, he.muft have 
confidered it as a y^ry great favour if any 
perfon, by doing fo, fave4 him the ^xpei^c^ 
attending publicatiopL. 

The argument for literary property^ then 
refolves into this propofition, that there is a 
common law right M^i^hout any precedent ; 
or in other, and perhaps better words, that 
in a refined ft ate of fociety rights emerge. 
, which were not known in more uncivilized 
times, and which the law is now bound to 

protect. 

— — . ■ ' ■ — -;; r ""^ 

* Sec Plmy^s Epift. lib. 3'. ' 
t Sec Juvenil, Satire 7. 
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protect. It is faid too, that authors fliould 
alone be entitled to reap the fruits of their 
labour^ and all others ought to be prevented 
from interfering with them. The commou 
law protedts the copy before publication; 
therefore it is maintained it (hould proteci 
it afterwards, unlcfs it can be held that, by 
publication, an author relinquifhes the pre- 
vious exclufive right he had acquired to the 
maniifcript > but that he does not mean to 
do fo by felling a lingle copy for a trifle : 
for it is contended he does not mean to 
transfer his right to deal in the trade of 
felling his book, but only a right of per- 
ufah ' And' it is faid to be further fit that 
an author (hould have an exclufive right of 
printing his work, in order that he may fee 
It 'be Correal, and that he may have an 
opportunity of altering or amending it. 
From all which it is inferred, that it is a 
moral wrong to publifh another's work ; and 
that it is'juft and fit he (horrid have an ex- 
clufive right to do fo himfelf. 

In anfwer to this ingenious argument ifis 
maintained, that it is no doubt true there is 
a (jommon law without precedent, as rights 

mufi;, 
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Jriiuft, from time to time, occur among ci* 
vilized nations, and require the aid of law 
to proted them, which were nbt known in 
a ruder and more unpolifhed (late of foci- 
ety ; and thefe ought to be made efFeduaU 
unlefs incompatible with the public wel- 
fare : for, with regard to fuch rights, a Court 
of juftice has, in fome meafure^ a legi- 
flative power. Rights that have long had 
the fandion of law, \^ill not, without 
xeluftance, be cut down on any occafion, 
though a change in th€ ftatq of fociety and 
manners of the people may perhaps render 
them fbmewhat hurtful. But rights that 
have no foundation in ufage or law may be 
rejeded by Courts of juftice, if repugnant 
to utility. But an exclufive right of pro* 
party in authors is, unqueftionably, a new 
right, and therefore may, with propriety, 
be rejefled if prejudicial to fociety *. 

With regard to the property in the origi- 
nal copy of a book before publication, it is 
perfedly obvious that an author has a good 

title 

* Sec Lord Kaimcs's Principles of Equity, B. ii. chap. a. 
P 2 
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title to the exclufive property of his book 
before publication : for the author has, un-^ 
q,ueftionably, a complete right of property 
in the manufcript, which is proteded by 
the common law as a corpus under the do- 
minion of the author. It is faid, however^ 
that in England an action could not be fuf- 
tained to recover the manufcript as being 
the property of the author. This perhaps 
may be the cafe in England ; but in this 
country furely an adion would be compe- 
tent for recovery of manufcripts as well as 
for any other property; and if they could 
not be recovered, an adion of damages would 
undoubtedly lye, to what extent would de- 
pend on circumftanccs* 

But it is not the right in the thoughts 
and ftyle that is. protedled in the manufcript 
before publication; for a perfon may have 
a legal right to a manufcript. to the ideas 
and ftyle of which he has no right : for ex- 
ample, if one ftiould find a manufcript con- 
taining the books of Livy that have hither- 
to been amifling, he has undoubtedly no 
right to the fentiments or ftyle; thefe arc 
Livy's, not his ; and yet it is thought he 

would 
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Hvould have a legal right to the manufcript 
before publication, and might get a warrant 
to fearch for^ and feize it wherever he could 
find it. If he could not recover it, he would 
be entitled to damages from the trefpaf- 
fer who carried it off; and if the latter 
had printed -it, and made profit by it, he 
would be obliged to account to the proprie- 
tor for the profits. This argument, there^ 
fore, with refpedl to a perfon's huving a le- 
gal right to a manufcript before. publication, 
certainly proves too much; for it tends to 
prove, that I have a right, riot only to my 
own ideas and ftyle, biut a property in the 
thoughts and ftyle of another. An author^s 
manufcript is protedtfed by the law before 
publication, not becaufe he has a right to 
the mere fentiments and ftyle, but becaufe, 
by writing down his ideas, he makes a com- 
bination of them, and brings them into fuch 
a form, as to render them capable of be- 
coming a fubjedl of property j the paper ma- 
nufcript being a corpus or tangible fubftance, 
entitling the author to claim it as his pro-*, 
perty : for paper, by wrijting on it, becomes a 
different thing from what it was before, and 
therefore, upon a theft or robbery of it, the 

writer 
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writer otlght, not only to have adion for thtf 
paper, but for the fpecification ; and what 
ought, to be the amount of damages on that 
account muft be arbitrary. 

It has been argued, that, fuppofing a man 
does not carry off a manufcript by force or 
theft, but copies and publifiies it clandeftine- 
ly, and without the author's confent, no ac- 
tion of trover or trefpafs would lye on the 
common law in England, although he has 
deprived another of a valuable right. There 
can be no doubt that there ought to be a re- 
medy in this cafe, and whatever difficulty 
the fubtleties of the law of England may 
occafion, there can be none in this coun- 
try. Action would lye againfl: him for de- 
livering up the copy he had made ; for, in 
having clandeftincly copied the manufcript 
without the proprietor's confent, he was 
guilty of an illegal aft, and on account of 
this illegal conduft of his, he mufl either re- 
ftore the copy, or be liable in damages. In 
fupport of this propofition,we need only re- 
fer to the civil law, where it is exprefsly laid 
down in the title of the Inftitutions " de Ob- 
" liidtionibus que ex deliSio nafcuntur, De- 

" liaum 
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^* li^um eJifdElum ilUcitum fponte admiffum, quo 
*' quis etad r e/litutionemji fieri pojfit et adpcenam 
'* obUgatur^ The only complete rcftitution 
poffible in fuch a cafe as this, is reftoration 
of the copy made, fo that the proprietoij" 
may regain exclufive poflefQon ; and if it 
cannot be reftored, damages muft be award- 
ed on the principle, ** loco foBi impreJlabiUs 
f ' fiiUt damnum et interej/e.^' This argument 
likewife proves too much ; for where a per- 
fon copies a manufcript in the pofleflion of 
another, though notcompofed by him, with- 
out his confent, he deprives him of a valu* 
able right,, and he is, undoubtedly, entitled 
to have legal redrefs for any fuch violation 
of his property, as much in the one cafe a« 
in the other. 

The refult of the whole of the argument 
with r^fped to a perfon's right to the ma- 
nufcript feeras to be, that, after an author 
has written down his ideas, he has a power 
of publifhing them or not as he thinks pro- 
per; confequently, he has a power of giving 
p. priority of publication to whom he plea- 
fes; and whoever deprives him of that pow- 
.gr, does him an injury, and muft repair the 

lofs 
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lofs thereby occafioned ; of courfc, damage* 
mull be awarded as a folatium to the author : 
tixx^yin modum pana>o£ th^ trefpafler; but in 
fuch a cafe, no incorporeal right is proted-r 
ed by the law ; for it neither does nor can 
countenance fuch a right. It has been faid, 
the law proteds a man's fame and reputa- 
tion ; but fame and reputation are inherent 
in a perfon, and any attack upon the one or 
f^ the other, only intitles the injured individual 
to reparatioji. Hence, no adion of defama- 
tion, it is believed, would be fuftained in this 
Court, exce{)t in fo f^ as it concluded for 
damages : for this. Court would certainly 
have very great difficulty in fuftaining aftion 
againft any perfon for depriving an author 
of mere literary fame ; and if fuch adion 
• fhould be deemed competent, the decifion 
would only prove that fuch right is inherent 
in a perfon, not that there is an adual pro-: 
per.ty in the mere ideas of an author. 

As to the moral wrong, faid to te com- 
mitted by perfons ' interfering with an auT 
thor in the publication of his work, many 
cafes may be figured in which it would be 
very ungenerous and ungenteel to .do fo. ; 

in 
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In particular, it would be extremely unharid^ 
fome to prefume to publifh a fecond, and 
cheaper edition, immediately upon the pub- 
lication of a book. But however improper 
this may be in a moral point of view, the 
queftion ft ill is. Whether this be fuch a 
wrong as the common law can prevent ? for 
there are many a6ls, inconfiftent with rigid 
morality, which the common law cannot pof- 
fibly puuifti ; mn omne^ quod licet ^ honejlum eji. 



Tt 



Every man has a right to profit by his 
own knowledge. He who tuys a book pur- 
chafes every ufe to which it ca» be applied, 
and he has as good a right to profit by his 
knowledge of the art of multiplying it, ai the 
author had by his fkill in compofing it>— 
The author's claini to a monopoly, until 
he be reimburfcd of any expence incur-^ 
red, or until he receive a proper, recompence 
for his trouble, is but an imperfed right; 
which it may be ungenerous to interfere 
with, but which the common law carniot 
protedl. The only remedy an author there-^ 
fore has, is, to apply to the Crown for a 
patent, and that, all authors have, in fad, 
already obtained ; for thc*ad of Queen Axuid 

0^ muft 
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mufl: be confiidcred as a Handing patent to 
authors, 

It may, no doubt, be faid, that the au- 
thor's intention in publifhing a book was to 
give to the purchafer of a fingle copy, a right 
of property to that individual copy, but no 
more. To this it is anfwered, that whatever 
is the neceflary confequence of an adion, 
mull be deemed intended by it. Now the ne- 
ceflary confequence of printing and felling a 
book, is to make it common property; and no 
private bargain betwixt the author and book-, 
feller, can pievent a purchafer from making 
what ufc of his purcbafe he pleafes. If, in- 
deed, an author could Ihow that he fold a 
perfbn a copy from which he had reprinted, 
when it was an exprefs condition in the fale 
that he fhould not reprint ; in that cafe, per-, 
haps, aftion might lye upon the contrad: en- 
tered into between them : at the fame time 
it is almoft impoflible, by any bargain or 
provifo, to prevent every perfon purchafing 
the book from reprinting it. 

. An author's entering his book in Stationer's 
Hall, no doubt, has this effed; but this is 

folely 



of Literary Property. 123 

Ibleiy vi Jlatuti, not in confequcnce of his 
having any common-law right of property 
in the book. 

This refined idea of literary property is 
furely inadmiflible in a Court of Juftice, as 
it renders judges arbitrary in all queftions 
coming before them. Since then no general 
rule can be laid down for the determination 
of fuch queftions, this of itfelf fhows, that 
there is no fuch thing at common law as li- 
terary property ; for furely no right in equity 
can exift, that cannot be afcertained by ge- 
neral rules*. 

Befides,this pretended right in authors, is 
inadmiflible in another point of view, as be- 
ing incompatible with the common rights of 
mankind, and other regulations of law. 

The Legiflature, indeed, may create any 

right it pleafcs, however anomolous ; but the 

0^2 ' com- 
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common law will adopt nothing that is in^ 
cdnfiftent with the general principles of jus- 
tice and utility ; it will admit of no right 
that is inconfiftent with its firft principles 
and general rul«s. But this claim of authors 
to an exclufive right of property in a book 
after publication, is highly inexpedient, as 
it both gives a right of fuppreflion, and con- 
fers a power of extortion. 2i^, It is im- 
poffible to afcertain or define it; and a mul- 
titude of inextricable difputes muft continu- 
ally arife from it. ^^dly. It cannot be tranfmit- 
ted in the way in which property is trans- 
ferred ^ or affedted by the legal diligence of 
creditors. 4/A/y, This anomolous right is 
an encroachment upon the natural liberty of 
mankind. 



It does not follow, that becaufe the Crown 
has a clear right to the fole exclufive publi- 
cation of Afts of Parliament,, that every au- 
thor has an exclufive right of property in his 
book after it has been publifhed. The rea- 
fon for giving the Crown an exclufive right 
to print A6ts of Parliament is, that they muft 
be promulgated ; which was at firft done 
by proclamation^ and now by printing. — 

As 
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-As the State is materially interefted in the 

piablication of ftatutes, it is neceflary that 

tliere ihould be an exclufive right to print 

tliem vefted in the Crown, that they may be 

accurately publilhed ; befidcs, there muft be 

VL copy which* will bear faith in judgment. 

IF or the fame reafon, the Crown has an cx- 

' <:lu{ive right to the printing of Bibles^; be- 

caiife the Bible, too, is a rule of conduct for 

the fubje(S,and ftrange confequences might 

follow if incorre<St editions of the Sacred 

Text were allowed to be publifhed. 

With regard to the A<Sl of Queen Anne, 
it does not appear that any injundions were 
granted in Chancery before it, and the in- 
- jundions after it do not (how that the Chan^ 
cellor thought authors had a property in 
their works at common law, but only that 
he thought the ftatute vefted a property, or 
right ; and thar a common-law aclion lay 
for damages on the ftatute, and not merely 
an adtion for penalties. This opinion feems 
to be fupported by every principle of juf- 
tice ; for, when a ftatute creates a right, for 
every violation of that right there muft be 
a remedy : he who tranfgrefles ihe ftatute 

commits 
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commits a wrong, and muft repair any da- 
mage fuftained by fuch tranfgreffion. The 
fuperadding penalties againft offenders nei- 
ther did, nor could mean to annul, the pre- 
ceding claufe which creates the right ; fo 
that it is clear, although there was no fuch 
thing as literary property before the ftatutc 
at common law, yet there being fuch a pro-^ 
perty created by this ad, an author is en- 
titled, upon any violation of it, to fue for 
damages at common law, as well as for the 
penalties fpecified in the ftatute* 

The general coiiclufion to be drawn from 
what has been ftated, fecms to be, with re-* 
gard to the property claimed at common 
law, independent of the ftatute, that the 
mofk plaulible argument, offered on the 
part of the Bookfellers, is, that when an 
author has bellowed muqh* time and labour 
in compofing, and expended great futns^ 
perhaps his whole ftock, in printing and 
publifhing an edition of a book, it is mani- 
fcftly unfair andunjuft, that another, the 
firft day that the work is publiihed, fhould 
purchafe a fingle copy, and fet about a 
cheaper edition, by which he not only in- 
tercepts 
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tercepts the profits the author would have 
drawn, but brings upon him a certain and 
ruinous lofs, by flopping the fale of the co- 
pies he had thrown off; that the author has 
evidently a right to prcvelxt this ; and where^- 
ever there is a right, there muft be a reme- 
dy, and a remedy in courfe of common law 
or equity. 

That the author of a book, or of a ma- 
chine or an art ufeful in life, has an equitable 
title to infift, that he Ihould have the exclu- 
five right of felling his work for fuch a 
length of time, as ought to reimburfe him 
of his expence, and recompence him for his 
trouble, is indifputable; but it by no means 
follows, that this right ought to be inforced 
by the ordinary Courts of juftice. The poor 
have a moft equitable title to demand main- 
tenance from the rich; but it was never 
imagined that, independent of any ftatute, 
they could have brought adions before 
Courts of law or equity, for eflablifhing 
rates upon the rich, fufficient to fubfift 
them- Coyrts of juftice can only interpofe 
their authority to make perfect rights ef- 
jfediual, not imperfedt ones, as all thofe juft 

now 
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now mentioned evidently are, as well af 
many others arifing from the obligations 
of friendfhip, gratitude, and benevolence. 
When a man has difcovered any ufeful the- 
ory in mathematics; or in any other fcience, 
it is ungenteel and ungenerous in any other 
to aiTurac the honour of the invention to 
himfelf, or falfely afcribe it to any butihe 
true author : yet it furely cannot from that 
be inferred, that the true author could bring 
an a6lio ijijuriarum^ or of fcandal and defa- 
mation, againft any perfon who fhould 
falfely affert that it was either his own or 
another's. In the fame way, it may per- 
haps be ungenteel and ungenerous to inter- 
fere with an author, in the trade of print- 
ing and felling his book; but it is not there- 
fore a confequence, that the author will have 
a right to bring either a civil procefs for da^ 
mages, or a criminal one for robbery or 
theft. The circumflance of his having been 
at much paiug in compofing, and at great 
expence in printing his book, may give him 
an equitable claim, for having a temporary 
exclufive right conferred upon him ; ,but it 
never can //yoyjz^c^eftablifh a perpetual pro- 
perty in him. Thfe proper remedy, there- 
fore, 
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fore, is an application tp the fupreme ma- 
giftrate, or legiflature of the country, for a 
privilege; and accordingly that was the me- 
tliod coriftantly followed before the ftatute 
pafled, and it is the only one yet purfued in. 
foreign countries, whofe lawyers have no no- 
tion of an exclufive right in authors at com- 
mon law. 

With regard to the aft of Quefen Anne, 
it was evidently intended to be a general 
flanding patent j, a? Lord Hard wicke called 
it, to authors and, hookfellers, and to fave 
them the trouble and expence (from 80 to 
lopl.) of applying, tt) the king for a privi- 
lege every time they, printed a new book : 
at Y^hich time, it is often uncertain whether 

the profits would pay that expence. 

« 

The writers for the bookfellers argue, that 
it appears the legiflature understood, that 
authors,and thofe who purchafed ftom them, 
had a property antecedent to the ftatute, be- 
caufe the preamble of that ftatute fets forth, 
that a hberty had been taken of printing, 
reprinting, and pubTiIhrng,lDo6ks and other 
writings, wkhout the confent of the jfiuthrs 

R or 
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or Proprietors; -which, it is faid, ought not 
to be reckoned a mere inaccuracy of expref- 
fion, becaufe '* the fentiment neceflkrily 
*' fuppofes, that they ufed the word Propri- 
" etors in its ftridl and exa6t lignification, 
** it being a' reprefentation of the bad efFeds 
" from the liberty taken of printing and 
** reprinting books, without the confent of 
** their authors, or their affigns *•" 

The expreflion here founded upon, is 
palpably. an inaccuracy, owing to the inac- 
curate exprelfion in the petition from the 
l>Dokfellers arid others, which procured the 
aft, axxd is partly tranfcribed into its pre- 
amble. The bad efFcfts, mentioned in this 
ad, are the difcouragement of learned men, 
and lofs they had, fuftained. Thefe might 
afford a good reafon for vejling the proper- 
ty in them, but not for holding, that they 
had ah ante 2^ property. 

. The fenfe of the legiflature upon this 

. point 

* Sec the Letter to a member of Parliament, on this 
fubjeft, publiflxed in 1747. 
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point is not to be gathered from an exprel- 
fion in the preamble; and that it lay quite 
the other way, is apparent from the. amend- 
ment made upon the title of the ad. From 
the hiftory of the procedure in Parliament, 
it is plain, that the a<St was obtained by the 
bookfellers : the bill, no doubt, would be 
drawn by gentlemen in their intereft : ac- 
cordingly the title fiirfl given to the bill, 
as has been already obferved, fuppofed 
and implied, that authors . and purchafers 
from them had, ab ante, a property in their 
books ; but this title was amended and al- 
tered, before it was cngrofled, in fuch a 
manner as to fuppofe and imply the diredt 
contrary. It was then entitled, " An Adt 
for the Encouragement of Learning, by 
vejlingr &c. This alteration fufficiently in- 
dicates the fenfe of the legiflature, and can- 
not be oppofed by an exprellion in the pre- 
amble, which was not correded, either be- 
caufe it was not adverted to, or becaufe it 
was not thought capable of the conftrudion 
the bookfellers put upon it. 

The writers for the bookfellers lay hold 

like wife of a provifo in the conclufion, 

R 2 ** That 
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•* That nathing iti this ad contained, ftialJ 
" extend, or be conftrued td extend, ei- 
*' ther to prejudife or confirm anjr right 
" that the-faid Univerfities, or any of them, 
** or any perfoii or {)erfons, have, or claim 
** to have, to the printing or reprinting any 
•' book or copy already printed, or hereaf- 
" ter to be printed/* They admit, that onf 
purpofe of this provifo was, to leave unde- 
cided all claims to excliafive printing, from 
patents, licences, &c. But they contended, 
that ** the large wording of it appears to 
** have a particular aim at obviating fuch 
•* mifconftrudion of the flatutej as if the ad- 
** ditional temporal fecurity, thereby given, 
" either implied, that there was no right of 
" property before, or elfe abrogated what it 
•• found* " 

But rt is obvious, that if the words of this 
provifo are interpreted to mean any more 
than a Salvo upon all patents, licences, &c. 
(fuch as law- printers, king^s printers, &c:) 
they mufl operate as a repeal of all the pre- 

ced- 

* Sec the Letter to a Member of Parliament. 
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ceding claufes^ for the bookfeller^ furely will 
sx>t deny, that this law was pafled, in order 
to confirm,, by penal fandtions, the rights of 
authors and bookfellers. 

But what renders the queflion entirely 

inlignificant, whether the legiflature under- 

ftood authors and bookfellers to have ab ante 

a right of property, — ^as alfo the argument for 

the bookfellers, that "the a£l eftabliihcth 

" no right, but takes up a right already efta* 

•* bliflied, which it guards by additional pe- 

V nalties *," is, not. only the title of the ad, 

which eftablifhes and vefts a right, but the 

enacting claufe, which* ordains, that authors 

of books, or purchafers from them, fhall, in 

one cafe, •** have the fble right and liberty 

** of printing fuch book * and books, for 

** the term of one and twenty years, to com- 

*'* mence from the faid i oth day of April, and 

. " no longer. ^^ In another cafe, " that they 

" fhall have the fqle liberty of printing and 

** reprinting fuch book and books, for the 

*' term 

* See a Vindication of the Exclufivc flight of AutUors, 
written in 1762, - 
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" term of fourteen years, to commence 
** from the day of the firft publiftiing the 
" fame, and no longer:''' And, *' That, after 
** the expiration of the faid term of four- 
** teen years, the fole right of printing or 
" difpofing the copies Jball return to the au- 
" thors thereof, if they are then living, for 
" another term of fourteen years." 

Suppofing authors to have had a right of 
property antecedent to the ad, yet it cannot 
be difputed, that the Legiflature could an- 
nihilate it altogether, or new-model and 
abridge it at pleafure. The Legiflature has, 
in the moft explicit terms, declared, that au- 
thors, and purchafers from them, fliall have 
the fole right of printing their books for a 
certain term of years, and no longer; which 
is the fame thing with exprefsly declaring, 
that, after, that period of years, other per- 
ibns fhould have the right and liberty of 
printing books as well as they, though it 
does not exclude them from printing in com- 
mon with others. Though authors, and thofe 
in their right, had a perpetual right of pro- 
perty in their books*, yet there was no ini- 
quity in rendering it temporary by this a6l^ 

on 
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on account of the fevere forfeitures and pe- 
nalties, by which their right is protected for 
a long trad: of time, during which, if their 
l>ooks are good for any thing, they will 
draw mucl^more than fuffices to reimburfe 
and recompence them : and it ought not to 
efcape obfervation, that authors have never 
ihown any diflatisfadtioii with the regula- 
tions 6f this ftatute, a junto of bookfellers 
only have complained of it. 

It only remains further to be fuggefted, 
that every confideration of public utility 
ftrongly oppofes the perpetuity claimed by 
the bbokfellers, which, fuppofing the que- 
ilion to be embarraffed with any doubt; or 
difficulty,{hould turn the fcale againft them. 

The moft curfory refledlion muft fatisfy 
every perfon, 

ly?, That the perpetuating a monopoly of 
books, though it will tend to enrich and ag- 
grandife about hglf a dozen of bookfellers 
will, at the fame time, deprefs and difcou- 
rage all the other bookfellers and printers in 
the kingdom. 

2dly, 



136 Origin and Trogrefs^ life. 

2dly, That it will occafion flovenlinefs, in^ 
elegance, ^nd incorredncfs in printing- 

,Sdfy, The limiting the monopoly of books, 
and opening a larger field for the yt of print- 
ing, would greatly increafe the revenue ari-r 
fing from the confumption of paper. 

L^^jj The perpetuating the monopoly of 
books mult, inevitably, enhance their pri-^ 
ces beyond all bounds; the infallible confe-. 
qUence of which is^ to j-etard, and, indeed, 
flop altogether the. progrefs of learning. — 
This has been complained of as the confe- 
quence of patents and priyileges, from their 
firft introdudion; and that there is as mpch 
reafon, if not more, for exclaiming againft 
that abufe at prefent, as formerly, mull be 
felt by every man, who is defirous of having 
a tolerable library of books, and is not pof-^ 
fefled of a moft opulent fortune. 
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Of Impartiality. 

Among the many whahave attained an emi- 
nence of reputation, much fuperior to what 
theyr talents and exertions defcrved, Solon, 
as tYie political Icgiflator of Athens, may, 
with reafon, be numbered ; foe he declared, 
that he had given thc^ Athenians, not the 
laws which were beft in themfelves, but the 
befl laws they were capable of receiving. — 
Now this lawgiver of great genius, has always 
prevailed on his people to embrace. \irhat fyf- 
temhe judged to be mod conducive to their 
welfare, and framed it with Cuch art and faga* 
city,asif requifite, either totally, or at leaft 
in a great meafure, to change their charac- 
ter^ and new^model their manners ; witnefs 
Mofes, Lycurgus, Numa, and efpecially Or- 
pheus. 

SICT09 AB HOC LENIlt TIGRHS RABIDOSqUE LCONCS. 

Eefides, it is clear enough, that Solon did 

not give the Athenians even the beft laws 

$^ s they 
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they were capable of receiving, for the reign 
of his political laws was very fhort, he him- 
felf lived to fee them abolifhed : thofe of 
Mofes govern the Jews at this day. 

Another, and indeed the chief proof of 
this pofition, is the law by which he ordains, 
under a fevere penalty, every citizen to idkc 
a fide when the State (hall be divided into 
parties ; his objed (according to Plutarch) 
being to prevent a felfifh apathy, and ohYi^t 
men to take a part, and fliare danger with 
the worthy. An enadment at onde incon- 
fiderate and unjuft; for refledion on the na- 
ture of mankind, or recolleftion of what ex- 
perience long before his time had proved, 
muft have fatisfied him, that all wight be in 
the wrong, egregioufly, violently, equally fo; 
but in fuch cafe the lover of truth arid juf- 
tice, though neither felfifh nor timid, cannot 
enroll himfelf with any clafs; he willdiffent 
from every one of them, and the law muft 
operate as a fpecies of perfeciition for con- 
fcience fake, and ftimulate to diffimulation 
and duplicity of conduct:. 

The impartial citizen muft, in fuch a cafe, 

fed 
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feel very difagreeable ; fomewhat like a man 
who fhuts his ears when looking at a^dancc, 
and very Ukc a man perfedly fober in a large 
company perfedly drunk. According to 
Solon's law, Catb ought . to have been pu- 
nilhed, for he fided neither with Cacfar nor 
Pompey ; cum alii ad Cafarem inclinarent alii 

ad Pompeiun folus Cat fecit aliquas et reipubH- 

CCS partes. Seiiec. Ep. 104. 

A juftly-celebrated writer *, whofe ideas, 
in general, coincide with mine more than 
thofe of any of the many authors I have 
read, has applauded this law in one of his 
Treatifes ; but he had not at that time fuf- 
ficiently weighed its confequences. Ac- 
cordingly he, in efFed, contradids himfelf 
in another work ; there, indulging his own 
generous fentiments,not criticifing another's, 
he does ample juftice to the man " who feels 
' * himfelf ftrong enough to walk alone in the 
" free career of his own thoughts," and con- 
cludes, " he who wiflies to be equitable to 
" the whole world, he who wifhcs not to 

s 2 " fall 
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*' fall into grofs errors, muft not adopt any 
" party/' His words are : — " Si roii veut 
" etre Equitable envers tout le monde, li Ton 
" ne veut pas commettre de groffieres er- 
** reurs, il ne faut point adopter dc parti." 
Mon. Bonnet dc nuit. S. ii. — ^p 32. 
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of the Ancient Democracies. 

According toRoufledii, in his famous Trea- 
tife on the Social Contrad, there can be no 
free government but a pure democracy, that 
is, as the Greek word imports, a People Go-* 
vernment; the citizens aflernbling in per/on^ 
to legiflate, deliberate, and determine on all 
public matters ; from the inftant they chufe 
reprefentatives, they part (he affirms) with 
their liberty, and are annihilated. 

If fo, it is phyfically impoffible, that a 
State can poffefs a free government, unlefs 
its territory be narrow, its population very 
limited, and its climate excellent ; for great 
.numbers mull be excluded from the nation- 
al aflembly, if their homes be at a confider- 
able diftance from the place where it nieets. 
No building can contain, and no voice can 
reack a very great multitude ; and deliber- 
ations under inclement flcies rauft be fre- 
quently 
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quently prevented, or interrupted, by the 
weather. 

Suppofing, however, the State fitted in all 
thefe refpefts for a pure democracy, another 
obftaclc prefents itielf. If the citizens muft 
aflemble in perfon to do the public bufinefs, 
how is the work neceflary for the mainte- 
nance of the fociety to be performed ? In 
the ancient democracies, it was by flaves, 
who far outnumbered the free men. The 
flavery then of the many, is neceflary to pro- 
cure the perfed liberty of the jew. This, 
Roufleau does not difpute : he fays it may 
be fo (pent etrej and endeavours to account 
for it by the flate of fociety being (as he 
maintains) contrary to nature. But is not 
the fyftem which reduces the multitude to 
extreme llavery, that the few may enjoy a 
perfect liberty, much inferior to that which 
confers liberty in a cbnfiderable, though not 
extreme degree, on all? 

The truth is, thefe democracies have been 
mofl improperly held out by Roufleau, and 
many other writers, as objeds of admiration 
to mankind. They were, in reality, defpotic 

arifto- 
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ariftocracies,both deftrudlive and difgraceful 
to humanity, by reafon of the flavery on 
which they were founded. The freemen 
were the few in comparifon with the fiax^es; 
and thefe were kept in the moft humiliat- 
ing and diftrefsful condition ; confidered not 
as perfons, but things, and expofed to every 
fpecies of cruelty and outrage. This obfer- 
vation applies to the American States dur- 
ing the war *. 

As to the love of their count ry, oi ^hich fo 
much has been faid, it is evident, that if 
that' fentiment be fet in oppofirion to orood 
will to mankind in general it is an affeda- 
ti-on only of difintereftednefs, being, in rea- 
lity, but an extenfion of felfiflinefs. ** Dulce 
" et decorum eft pro patria mori." Un- 
doubtedly, if the caufe pf your country, 
which calls for that exertion be juft ; but if 
it be the caufe of plunder or murder, how 
can it be clulce or decorum ? A man may 

owe 



* See a Pamphlet printed in London 1795, entitled 
Rights and Remedies, p. 84, 85, in the notes. 
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owe duty to his country ^ however deteftabic 
its fyftem and condud may be ; but he 
ought not to love it, indeed he cannot : in 
the fame way he owes duty to x his father, 
though he be a robber or murderer; but be 
eught not to love him, indeed he cannot. 
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ViKCfcRt SCIS BANNIBAL, tlCTOHIA tftt RtSC^S, MVf. 

There is no J^rovifo in Magna Cbarta, the 
Bill of Rights, or any cxprefs ftatute, for fe- 
curing to the fubjed jury trial, or* the liber- 
ty of thd prefs. : 

We have no code, or inftrument, afcer- 
tainihg the nature of our Government, and 
defining the fundions and powers of its dif- 
ferent component parts ; we have only fortle 
declarations and ufage. It is the laft which 
fecures the liberty of thp prefs and jury trial. 

Tiie late Lord Chatham,- in one of his: 
Speeches, finding it nec^ijary to fpecify what^ 
the Cpnftituticn is, fays*, " We have Mag- 

T '* na 
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* See his L:f« in the 4:0 editun* 
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'' na Charta, the Bill of Rights, the St^intt 
*- Book, and, above all> we have comraon 
" fenfe and reafon." In other, and perhaps 
as proper words, he might have faid. There 
is a common law of the Conftitution, as weJJ 
as of the land. Both determine new cafes 
by inference from acknowledged principles 
of right and expediency. In every coun- 
try, a vaft number of judicial cafes muft 
occur, for the determination of which, nei- 
ther ftatute nor ufage fuffice;. they muft be 
determined by the common law, which is 
the refult of juftice and utility combined.— 
In the fame way, in all countries, even in 
thofe which have written conftitutions, ma- 
ny political queftions muft arife, for the de- 
termination of which the written conftitu- 
tion is inadequate. Such muft be determin- 
ed by the common law of the Conftitution. 
c. g. By the American Conftitution, the Pje- 
fident, with thfe approbation of the Senate, 
has the power of appointing a fecretary : in 
1789*, a queftion arofe, and was keenly de- 
bated 



* See the Congreffional Regiftcr for 1.789. 
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bated in Congrefs, Whether, after fuch fe- 
cretary was appointed, he was removeablc 
by the Prefident ? 

I fihd that an idea, fomewhat fimilar, had 

occurred to a writer of the other hemif- 

phere ; but he has not followed it far enough, 

fb as to bring it to a point, or draw any precife 

confequeiice from it. In the poftfcript to 

the Royal Gazette of Jamaica, from July 

1730 to 6th Auguft 1 79 1, vol. xiii. number 

32 , it is dated, that a correfpondeiit obferves, 

'* It has been faid that the people of Eng- 

" land, have no Conftitution. But what, 

" according to fome fyftems of politics are 

** conilitiitions ? Bits of parchment, which 

** the people may, at one period, confider as 

*' the palladium of their rights, and at an- 

•* other period annihilate as ufelefs, and 

** worfe than ufelefs repofitories of abfurdi- 

** ties. The people of England have, how- 

" ever, high ideas of perfpnal, focial, and 

" political freedom ; and their ideas are in- 

" feparably coninedled with certain princi- 

" pies, which they wifply fuppofed form the 

** great outlines of a conftitution. This con- 

" ftitution is written on their hearts. It 

T 2 '• there 
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** there has an exifteixce, an influence, an 
" operation, which are fuperior to efiecSls 
" produced by perifhable manvircripts, or 
" Parliament declarations. The Conflitu- 
** tion, Uke the immutable principles of com- 
'♦ mon law, approves itfelf to the reafon and 
" confcience of every free-barn Englifh- 
•* man ; and hence we find the natives of 
" that cotmtry, like the free citizens of the 
" United States, have a high fenfe of the 
" fuperior rank they hold in the commu- 
" nity of mankind. If the Englifli nation 
** has no Conftitution, what volumes have, 
'V been written by fomc very wife men on 
'* a nonentity !" 

In the debate in the Houfe of Commons 
on the legality of raifing troops by benevo- 
lence, the AttQrn^y-General having argued 
that there was nothing it\ the Bill of Rights 
againft it"*, Mr Fox anfwered, "From 
** the manner in which that bill had be«n 
'[ lately ufed, he forefaw infinite mifchief ; 
*^ for he fhould foon expecSt to hear that all 

the 
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* Star, 29th March 1794. 
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" tb<j rights of Engliflimea were contained 

** within that bill alone. This was a mif- 

'* chief he ferioufly drejade4 from the late 

*' ufe made of that bill, but he faid it only 

^* remedied the fpecific grievances which 

** called for immediate regulation ; thus it 

** provided the right to petition theCrown^ 

** becaufe perfons had been oppofcd in ufing 

*' that right. It faid Nothing of the right 

" to petition Parliament; for this reafon, be- 

** caufe the fubjedl had not been interrupt- 

** ed in the exercife of that right." 

This feems to be a juft and valuable ob- 
fervation, and might have been further il- 
luftrated by what has been flated above, 
that the Bill of Rights does not provide for 
the liberty of the Prefs or Jury trial, and 
that there is and muft be a common Jaw of 
the conflitution. Had we no conftitution but 
what is written we fhould have very little 
liberty. The Attorney-General*s argument, 
however, fhews the propriety of a full writ- 
ten conftitution. At the fame time, as our 
King and his Minifters have all along admit- 
ted that this is a free country, it follows from 
that fingle pofition, that we are entitled to 

all 
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all the rights which men muft poflefs in or- 
der to be free ; but then what the extent 
of thefe is which conftitutes freedom, maj 
be contfaverted ; and therefore, it had been 
better to have fixed them at once as far as 
human forefight could go. The French po- 
litical writers confidered the Englifli Go- 
vernment as a republic^; Democracy is, but 
Republicanifm is not, by any means, incom- 
patible with Royalty. 

. ..;. 0/ 



, * Mercicr, in his Hift.' dc Tan/ 2440. v. 3> fays, ^* Lcs 
*' horames feroicnt vifiblcment difgracies, s' il n*y avoit pas 
'* un combat intcricur, et loujours fubfidant, €ntre la Libert^ 
^V& I'autorite ^ 8c voila ce qui a maint^nu Padmirable Con- 
** nitution d'Angletcnc, forirec Republtcaine fi heurcufcmcnt 
'* combinee," et ibid. vol. II. he fays, ** On I'appelle Angle- 
** terre uue Republique Monarchiquc/* Royalc, he had bet- 
ter faid, For there is a great difference between a King and a 
Momarch* In Britain,, the Ki-ng has but a (l)are in the Goi- 
vcrnment. Accordingly- the fame author, in bis lafl work, 
Notions c/aires, vol. I. c 3, correfts hinafelf. " II ne faut point 
'^ dire PAngleterre dfl One Republique car elle ne relTemble en 
*' i-iea a la Republique Romaine, il fa\^t dire c'eft un beau 
<* Gouvernement ^ le mnns imparfait des touts les Gouvernc- 
** pients 'moderns?^ Thcfc French authors, however, have, it is 
plain, attended more to the theory than the pra^lice of our 
Conftltution ; now, that, they have felt it, they would^ pcr- 
hajjs, exprefs themfelves differently. One of thero, indeed, 
many years a^o (but he is very paradoxical} maintained, that 

the 
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Sjeveral writers have alTerted, that there 
is no myftery or difficulty in governing 
mankind. 

This may be true, if, by governing, be 
meant the mere keeping together a number 
of men in fociety. But if the objedl of go- 
vernment be, what it certainly ought to be, 
the greatefl poflible happinefs of its fubjeds, 
the problem muft be difficult every where. 

. The difficulty muft be very much increafed 
where there is a great expanfe of territory, 

that 



the -praife bcftowed by Montefquieu on the Britiib Conftitu- 
lion was abfurd, and that the King of Britain may make him- 
felf abfolutc when he pleafes, without even changing exterior 
forms and appearances. See Linget Anna^.es Politiques, rol. I. 
p. 296. Thefe Annals were pablilhed in London, whither the 
author had retired from perfecvition. , 
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that territory very populous, and the nation 
not merely agricultural, but manufaduring 
and conHnefeial too; for, in every fuch coun- 
try, there muft be a multitude of compli- 
cated and jarring interefts to guide and con- 
troul. For the fame reafon, the law of eve- 
ry fuch. country muft be voluminous and in- 
tricate*. Beccaria exclaims, " Happy the 
country in which law is not a fcience !'* but 
the idea would have been expreflcd more 
clearly and fairly, had he exclaimed, " Hap- 
py the country which is poor, or agricultu- 
ral only !" How intricate and abftrufe muft 
the fyftem of bankrupt-law be wrhercver it 
is requifite ! 

In every fuch country, time alone muft 
introduce abufes, in the various fyftems of 
Government, Law, Education, and many 
others of importance, even fuppoling them 

to 



* I have fince found this idea very well explained in 
«* Ami des Hcmmcs," firft publiflied in 1758, and from 
which many authors have borrowed a great de^l ; ** "^ 
*' foiiverain, qui voudroit d'un part abregcr le code de fo 
" fujct?, et de I'autre etendre Icur indu/irle, chcrchera.'t la 
*• picrrc philofophalc.** Vol. II. p. j8. 
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to have been origkially compofed on \rhat 
then appeared to be the beft plans, (a cafe 
that has but rarely happened,) indeed it is 
only at the fettlement of a new colony that 
the legiflator has full fcope for aiming at 
perfedion. 

But the generality of thefe fyftcms, hav- 
ing either been thrown together by for- 
tuitous circumftances, or formed before 
experience had afcertained their true prin- 
ciples, they do, and muft abound with de- 
falks and abufes, which occafion to their 
fubje6b much inconvenience and diflrefi 
that might have been avoided, «nd with- 
hold from them much comfort and happi^ 
nefs that might have been procured. 

As fuch defeats and abufes are unavoid- 
able, the people ought to be patient of aH 
that are not exceffive, and their rulers dif- 
pofed to iiften to all propofals of amend- 
ment; liften, for to adopt is a very differ- 
ent thing. 

The promoters of Reformation ought fe- 

rioufly to confiden what is laid down on that 

u fubjedt. 



154- Of Reformatiottp 

fubjed:, by the profound Italian politician *: 
** He who examines (he fays) w^ill find, that 
^\ in all human affairs, it is impoflible to put 
" an end to one inconvenience, witho\it 
' \* giving rife to another." This, however, 
ought not to extiriguifli, but only moderate 
the ardour for reformation; according*]/ ie 
adds, that we ought to aim at finding out, 
and when found out, embrace the arrange- 
ment that is fubjeft to the leiler incojare- 
nience. 

It always was, and efpecially now a-day^, 
it is, the duty andtintereft of aftatefman, 
without the fpur of popular remonllrance 
or requeft, to furvey all around him with 
the eye of revifion; to be docile, not ftub- 
born; alert, not lazy; inquifitive after the 
complaints of thofe under his care, anxious 
and adivc to relieve them. 

He will, in all probability, commit aver/ 

_ dangerous error, if he refufe to do what is 

juft and reafonable, on the fuppofition that 

♦ he 

■ ' ^ — 4 --, :7^ 

* Machiavcl, Difc. pa Livy, i. 6, 
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he will be able much longer to govern the 
t>\ilk of mankind by jforce or deception of 
any kind : for knowledge is communicated 
and diffufed, now a-day^, with a rapidity and 
eflc^Sl unknown to ancient times ; ^d has 
produced a great variation in the ideas of 
men of all defcriptions, in every country 
which it has pervaded. 
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Of Revolution^ 

WRlTtlSN IN 1794. 
Et TE TUA rxf A POCEBO. V1K.O. 

There is one evident criterion as to 
the alteration of governments. Every go- 
vernment that docs not fecure its fubjeds 
in Ufe, Uberty, and property, and in a 
comfortable fubfiftence. if they be willing 
to work for it, ought to be regenerated, 
for the people are ilot the better of it: they 
could not be worfe, though there were no 
government at ^11. Bat every government 
that does give fuch fecurity, ought to be 
cherifhed by its fubjeds^ and either never 
retouched at all, or if it ever be, with the 
utmoft delicacy. Even though it ftiould 
not give an abfolute fecurity in theft re- 
fpeds, but only u confiderable degree oi it, 
Hill it is not the objed: of revolution, but 
amendment : for the former is a remedy (6 
dangerous and defperate, that it ought ne- 
ver to be applied butr in a difeafe that is 
equally fo. This plain propofition marks 

the 
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the diftinftion between the Continent and 
this Ifland. 

No good has been done by the authors 
in this country who have endeavoured to 
diminifti or difguife th6 fuflferings of the 
French before the revolution ; as the mif- 
ireprefentation has a tendency to lead the 
people of this country to confider the pro- 
ceedings of the French as a precedent for 
them. One of thefe authors admits fome 
abufes in their finance ; but the dcfcriptioti 
he gives of their royalty, nobility, and cler- 
gy, is flattering and fallacious. The nu- 
mejrous and infufFerable oppreflions • and 
infults to which that peopje and their moft 
precious rights were expofed before the re- 
volution, are fully detailed by Mr Young, 
in his Tour through France, in 1 788-9 j 
and feveral of them, though confefledly not 
all of them, by a moderate and very fenfible 
ariftocratical writer, Mounicr, in his ** Re- 
•* chcrches fur les caufes qui ont empech6s 
** la France d'etre libre." 

Such being their fituation, the author of 
the Mercure, in 1790, though he was not 

violent, 
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violent, but moderate, and forefaw the ca- 
lamities that would enfue, yet he exhorts 
his countrymen to perfift, though they 
fhould fufFer a hundred, nay a thoufand times 
more than they had done; becanfe nothing 
could be fo horrible as what had been. 

But the higher orders in this country 
have no refemblance to thofe that exifted in 
France* No man, in this country, is infuUed 
by king, noble, or prieil ; therefore, though 
the French were not deterred, and perhaps 
ought not to have been deterred, from a 
revolution by the probability of future 
difafters, yet we moft certainly ought to 
be fo. 

That the people, in moft of the other ' 
countries on the continent, are in as bad, 
indeed in a worfe, condition than the French 
were, is generally agreed, and is aflerted by 
the author referred to above. If fo, fimi- 
lar convulfions are to be expeded in all oi 
them, and at no great diftance of time. It 
was ftated in a newfpaper, about two years 
ago ('Odlober 1792) that it was reported 
there v/as to be a congrefs of Kings, or the 

Mini- 
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Minifters of Kings, fomewhere in Flanders, 
for the purpofe of fixing upon forac princi- 
ples and alterations of government agree- 
able to the^ people. The report has proved 
to be falfe, but the meafure had beei> wife. 

If a total overthrow of the ancient fyf- 
terns, in moil countries on the Continent, 
is at all to be prevented, it can only be by 
its princes and priefts moderating their de- 
iircs, and the exercife of what they call their 
rights, and allowing to the bulk of man- 
kind a degree of comfort and confidera- 
tion which they have not hitherto there 
enjoyed; an obftinate and total oppofition to 
reformation, muft prove fruitlefs and fatal. 
It may be ftruggled againft for a while, and 
the conteft may coft many lives and many 
tears; but the continental powers will find, 
and probably at no great diftance of time, 
that Reformation is the only method to pre- 
vent, or long retard. Revolution. 

They will keep up a great armed force : 
fuppofing them to be able to do fo, which 
the immenfe debt they muft have contract- 
ed by their wars renders very problemati- 
cal; 
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cal* ; yet that very force will foon, inftead 

of ferving, counterad the purpofe of its in- 

flitution ; it will turn againft thofe who rai- 

fed it, becaufe it mud (on the Continent) 

confift almoft entirely of the very men whofc 

intereft it is to reduce the new theory into 

pradice, and whom their communication 

with the French (of late friendly and hoftile) 

mud have greatly enlightened : for, in the 

countries under confideration, men may be 

faid to be divided into two clafles, one that 

has a vaft deal, and another that has nothing, 

or next to nothing. There exills not there 

that gradation which is to be found elfe-- 

where. There is not a multitude of men of 

confiderable property, a multitude of men 

of fmall property, a multitude of tenants, of 

rich merchants, of fubftantial tradefmen, 

which compofe an ariftocracy fo numerous, 

as mull be, if united, an overmatch for thofe 

whofe all is — ability to work. 

The 

* Mirabeau, in one of his Lcttrcs to Manvillon, p. 86, 
fays, " Jc vousai entendu dire unefois (el vous n'oublicrc2 
*• pas cctte idee dans votre ouvragc) qu'il fe prepare unc 
" grande et dcfaftreufe revolution ct cclle ou les rois obli- 
•• ges d*augmetater la fclde de leur troupes qui autre^ent 
'* mouitroient dc fa!m nc pourrent plus les payer.' 
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The late King of Pruflia, the late Emperor 
Jofcph, and the lateEmprefs of Ruffia,have 
each reformed the law of their refp^dive 
countries by a new code of great merit. This 
v^as wife. I have not feen either that of the 
Emperor orEmprefs, but both are frequent- 
ly referred to by Paftoret in his Treatife on 
Penal Laws. 
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Of the chief Promoters of Revolutions. 

• EXTRA TBNET CAIAMVM STtlCTUM TENET ALTER.A FERRUK. OVIO. 

A CELEBRATED writer againft the French 
Conftitution afcribes the multitude of faults 
which he pretends to find in it, to a num- 
ber of lawyers having been elected members 
of the Aflembly which compofed it; his opi- 
nion forfooth being, that lawyers everywhere, 
and efpecially in France, arc incapable of any 
great exertion beyond the line of their pro-, 
feffion, and particularly difqualified from ar-^ 
ranging the conftitution of a ftate. 

A rafli, groundlefs, and injurious propo- 
fition, repugnant both . to reafon and expe- 
rience. It is obvious, that the profeflion of 
the Law requires a more than ordinary 
education, and no fmall fhare of acutencfs, 
judgment, and penetration ; qualities high- 
ly proper for political refearches ; and that 
the pradice qf it muft, frequently, lead thofc 
who follow it to meditate on the govern- 
ment of their country, to perceive its defcds, 

an4 
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and to inveftigate the remedies. This mull 

have been peculiarly the cafe in, France, 

from the nature of fome of the courts there, 

which had long been in the p^radice of op^ 

pofing, and,in fome degree, controlling the 

arbitrary mandates of regal powefr. Many 

years ago, frequent and vigorous were the 

ftruggles of the French Parliaments againft 

oppreffive cdiSs 6f the king ; and fpirited 

and eloquent were the remonftrances which 

they fpoke and publiflied againft them. It 

was fome of them that made Lord Chefter- 

field perceive the approach of the Revolu»- 

ti<Mi near forty years before it arrived. 

What ,was Montefquieu I — A man of the 

law. 

This Writer talks with mtrch contertipt of 
the provincial Lawyers in that country. Did 
he confider what a province iik France is ? 
Petion was an advocate ©f Rennes. 

But who were the chief promoters of the 
American Revolution, to which this author 
has found no fault? — the Lawyers; a fadb 
of which he could not be ignorant, from his 
having been long Agent for the Colony of 

X 2 New 
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New York, and during the period of his 
feemingly-patriotic oppofition to the Anie-» 
rican War, 

But there was another clafs of men that 
contributed fully as much to the Revolu- 
tion, — men of no profeflion,no fortune, bur 
of firft-rate talents, and.fuperior foaring ge- 
^nius. France, for half a century paft, has 
ppfTeflect more men of that defcription than 
all {he reft of Europe ; owing, perhaps, to 
all ranks in the army and navy being appro- 
priated to nobility, and to the offices in the 
law being venal. Thus excluded, they na- 
turally became authors, both for fubfiftence 
and honour, and on political fubjeds, thefe 
being' the moft interefting^ both to thera- 
felves anid to the public. They confider- 
^ed themfiJlves, and they in reality did ' 
form, a fort of body, le parti qui enj^gnc, 
the teaching or inftruding party, as they 
exprefled it. They devoted themfelves en- 
tirely to the compofition of books, calcu- 
lated to roufe their countrymen to liber- 
ty; and encouraged, by the moft pathe- 
tic exhortations, not only one another, but 
fuch men every trhere, to fimilar labours. 

<* O men 
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*' O men of genius ! (exclaims one of them,) 
•* of whatever country you may be, behold 
** your lot, — misfortune, perfecution, injuf- 
*' tice, the contempt of the court, the in- 
*• difference of the people, the calumny of 
** thofe who are or think themfelves your 
*' rivals, indigence, exile, and perhaps even 
** an obfcure death at the diftance of five 
" hundred leagues from your country ! 
" Behold what I announce to you ; but 
** on that account muft you renounce the 
** inftrudtion of men? undoubtedly not: 
*' and were you defirous of doing fo, is it 
** in your power to fubdue your genius, 
** and refift its rapid and terrible impulfe ? 
*' Are you not formed to think, as the fun 
•• is to (hine? Have you not, like him, your 
** energy? Obey then the law which guides 
** you, and beware of deeming yourfelves 
*♦ unfortunate." 

The argument, however, does not feem to 
conclude that a man of genius fliould expofe 
himfelf to all thofe evils in his lifetime ; 
rather that he (hould commit them to writ- 
ing, in order to be publiftied after his death. 
Helvetius's book on Education was inten-- 

tionally 
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tionally J>ofthumpus^ he having been cruelly 
and unjuftly perfecuted during his life, for 
his Treatife de TEfprit. In truth, he who 
follows the laft method has moft merit ; for 
he can have no other motive than good will 
towards mankind, the other may an inferior. 

Duclas, in his Secret Memoirs of Louis 
XIV. fays, •* No perfecution, much indif- 
** ference and negled, is tlie death of all 
*• feds. Truth itfelf, conftantly defpifed 
** but not perfecuted, will have but fcvr 
'' partifans." 

The laft propofition, I apprehend, is er-* 
roneous. Truth may be long defpifed and 
may long have but few fupporters j but in 
time it will prevail. I hjtve feeh feveral in- 
flances of this in my own time, and-hif-' 
tory affords a multitude. 

De la Harpe (iv. 8.) has, in my judgment, 
with much more reafon maintained as to 
Truth, that '* fhe meditates in fecrct the hap-^ 
** pinefs of mankind ; fhe throws continual- 
'* ly into the earth. ufeful feeds, which, the' 
*' often trodden under foot by the prefent 

" generation, 
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generation, are, neverthclefs, not choaked, 
but ripen obfcurely for futurity. The fouls 
of men, roufed and agitated by her, have 
tried all their force, and ftretched all their 
fprings. The common objeft of all is the 
*• human race. Let us be bold enough to 
** believe, that their efforts (hall not b? ab- 
*■ folutely barren, and let us not defpair of 
*• mankind." 
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Of ParUatnentary and horough Reform. 

Many wife and falutary improvements on 
law, education, and fevcral other articles, of 
great moment, have been propofed long ago 
by Ibme firft-ratc writers. Thefe plans, how- 
ever, have attraded the notice of but few in 
this country, though they would tend more 
to promote general good and domeftic hap* 
pinefs, than any other reformation what- 
ever. 

It IS the defed, or abufe, in the Parlia- 
mentary reprefentation, which has, for ma- 
ny years, almoft engrofled the attention of 
all ranks. It feems to lie in the command, 
which a few have obtained of the eledhon 
of a very great number of the Members of 
the Houfe of Commons, as ftated in the Pe- 
tition prefented to that Body, 6 May 1793, 
by Mr G;:ey. 

That 
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That commaHd puts it in the power of a 
few to thwart the meafurcs of Governitaent^ 
^w^hich xnuft either yield to, of gain a majori- 
ty of them, it eannot but chufe the latter al- 
ternative ; sjnd.the confequenpe is, to be- 
ftow on the few an influence which converts 
^lieminto a fort of Oligarchy. This is produc- 
tive of many evils; particularly of an oppo- 
sition, not frOni convidtion (which mull be 
•always highly ufeftil,) but of one from am- 
bition or iritereftj which has been frequent- 
ly hurtful ; and of a. diftribution of offices, 
places, and penfions, different from wha^ 
would be made but for that influence, and 
probably not fo juft to individuals or advan- 
tageous to the public. 

Befides, the Conftitutipn is not in faB 
what it pretends to be m theory. Now de- 
ception, when perceived, mufi excite gene- 
ral indignation ; unlefs itfelf, or fomething 
as bad, has introduced a general apathy or 
felfiflmefs. 

A late very judicious French arifliocrati- 
cal author (Mounier) gives his opinion upon 
this fubjeft as follows : ** Thofe who have 

Y *• attcn- 
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" attentively confidered the difFerent fprings 
" of * the Englifh Government, know that, 
** ndtwithftandihg all the prerogatives of the 
" Crown, the King could not maintain or- 
** der and preferve his 'ailthority, if bis 
" means of influence were in the leaft di- 
'' minifhed, or the democratic power in the 
** leaft ftrengthened. It is well known, that 
" in Britain, the number of the reprefenta- 
** tives of the people is very unequally 
•^ diftributed ; that infigtiificant boroughs, 
** whichcontain but a few inhabitants, have, 
'* by ufage, the right of deputing, while 
" very populous diftrids do not participate 
•' of that' right. That irregularity appears, 
** to be contrary to feveral inconteftible 
** principles : but it could not be r edified 
'* without augmenting the force of the de- 
" mocratic part of the Government, with- 
" out endangering that equipoife which has 
" been fo well preferved for near a century; 
** and if ever it fhall be agreed to render 
'* the reprefentation more equal, it will be 
*Vindifpenfibly neceflary to ftrengthen the 
" other two branches.^ \' ' . 

This, perhaps, is all very folid ; but it has ^ 

no 
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no tenjdency to fupport the prefent abufes^ 
Let the crown, let the nobility h;ive great 
infliicnce; but let it be fair and open; 
not circuitous, corruptive, and flatly repug- 
nant to the expre^ didates of the Gonftitu- 
tion. , J . 

It appears to me, that it is ."the .true in- 
tereft of the King and his Minifters'to ihake 
off the Oligarchy, which,; by perverting the 
Conftitujion, has ppffQiTed itfelf of fp much 
influence in theelediQns ;'.and that:,it.fhould 
ieem,: might eafily be done : but whether 
any further alteration ought to be made, 
and if it ought, to what extent, is a very 
delipate ; and difficult queflion ; . fo very 
much fb, that it mtufl: . require a very long 
and deliberate difcufiion, after which poi- 
fibly it might appear that any further alter- 
ation is inexpedient or impx'acSticable ; a 
confideration that, among others,, makes 
me very much furprifed that our minifters 
fhould have adopted the very flroug, mea- 
fure of refufing to ,|iften..to ^ny jpi;ppofal 
whatever upon the iubjecSl:. \ .. ^ . 

As to the Borough Reform/it ought, in 
y 3 order 
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order to give it real merit, to be carried much 
further than is propofed ; to an abolition 
of all corporations, for the reaibns afligned 
by Mr Smith in his Wealth of Nations, and 
many other authors, who, I believe, have 
convinced all mankind, except the members 
of thefe corporations, of the juftice and ex- 
pediency of the alteration. 

, In a late litigation before me, between 
the Mafter Taylors of Edinburgh and their 
Journeymen, the latter declared, that t)xt^ 
could aflford, and were ready to make afl 
the different articles of mcn*s apparel, fome 
a fourth, fome a third, and fome a h^^ 
cheaper than the rate at which their maf- 
ters charged : and they produced a print- 
ed paper and table, from which it appe^ir- 
ed, that they had made the fame offer in a 
fimilar law-fuit before the Court of Seffion 
twenty years ago. Thus the country is heavily 
taxed to maintain an ariftocracy of taylors. 
The cafe is the fame with the other cor- 
porations ; but the Borough reformers have 
feveral times declared , and in fome printed 
papers lately, that fuch abolition was no 
part of their plan. 
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Of French Principles. 

AAr HAT we call French Principles^ were, by- 
no means, firft broached by the political 
Mrriters of that nation- 

in a French book^ Les Loiiirs de Cheva- 
lier D'Eon, I found a tranflation of an Eng- 
Jifh pamphlet by Marchamont Ncedham, 
firil printed in 1 656, and reprinted in 1 764, 
which contains them alL According to the 
tranflation (for I have not been able to pro- 
cure a copy of the original) the title, which 
is long, imports " The excellence of a free 
Hate, or the true conftitution of a Repub- 
lic," &c. The purpofe of it is to prove, 
that a reprefentative Democracy ^xht members 
of which are freely and fucceflively chofen 
by the People, is the beft Government. 

The French Conftitution is, by no means, 
compofed (as appears from what has been 
ilated above) accprding to Rouffeau's ideas- 

The 
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The Mercurc de France (3d July 1790) af^ 
ter relating that an artift of Paris had pre- 
fented to the National Affembiy a buft of 
Roufleau, with the Social Contrad: at his 
fide, and giving a fUjnmary of the princi- 
ples it contains, adds, and juftly, " If there 
exifts a book, diametrically contrary to the 
principles of the French Conftitution, it is 
furely the Social Contrad. Were Rouffeau 
to return to this world, he would be con- 
founded at the homage he receives.*' 

But the French ConlUtution is framed, 
almpft entirely, according to the ideas of the 
author of that pamphlet ; in which are to be 
fotmd all the bold and brilliant arguments 
of the late • celebrated, writers and fpeakers 
in its favour*.' 

: . He 

■» ■ I > - . - , ^ -- ■ 

* Though all the principles and arguments of the French 
Philofophers are in this work, yet Republicanifm was not 
able to keep its ground after Cromwell's. d^ath ; .it pro- 
bably will, now, in another country. The reafon of the 
difference fcems to be, that that the Republicans,- in the 
laft century, did not aft upon thcfc generous and noble 
principles, but upon thofe 'of religious zeal and fanaticiCn, 
which being abfurd, were turned into ridicule^ and difpcj- 

led 
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^; H^-ftates fairly atid^forcibly, all tfie'ttbjecJ- 
tibnsito/his fylfem, and- answers th€iri,par- 
Hcuiarly-^ihe'^^dmrtioti ^^bifiev^t:hat»*fQefei Gd- 
v^ r mentc^tiot be eftabllflied without- throw- 



iiig 



led by truth •, liut in thefe titles tliatis not the principle 

The Frenchy iSijWcircr, by their excefies and out ragi^i, have 

expofed their principles- to mjucU ceRfore. Itiscuripvtf 

enough, th^l; t;jtve declaration, of the Rights of Man, and m 

ISTational Convjcntion, were introduced even into Ruilia bj 

tiie Emprefs Catharine befof 6 fhe eJBFefted her re\^oWion. 

The Scotch Encyclopaedia Urifennica, n^oee RufliaV fays,^ 

<^ Thaf in 1772, the people a| large ?^crc in a ftttc crfin- 

**.difierence, outpf wjiich tbej^wcreroufedby thefollow- 

** ing means : — a little manufcript was handed about, con- 

•^ taining prihdples of Icgiflatioti fol- Ruffia, founded on na- 

** turai rightsy and on the claims of the different dafles of 

*f people, which had been infenfifaly forme4i, an^ became fo 

** familiar as to appear natural, .^n that pcrfonuancie was 

•* propofed a convention of deputies from all the clajfet<^ 

•< and from every part of the empire, to con veffe, but With- 

«* out authority, on' the fubje^s oti which it treated, and 

?« to inform the fenate of tbe refult of their deli bera- 

•* tions. // pajfedfor the work of her Majejiy^ and was 

*« much admiredP It is added, «* That in 1777, (that is 

*• fbur years after the revolution) the convention of depu- 

*f ties at laft ajffembled in the capital; the Emprefs's book 

*« of inftrudllons came forth, and foftie very great things 

** were expected. The moft confequential of the deputies 

** were privately inftrufted to b* very cautiousj and inform- 

*• ed, that carriages and guards were ready for Siberia. 

^ *«Therc 
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ing the ftate into confufion, and putting all 
the citizens on a level. He fays. If the 
exprefHon, " putting on a level," be under- 
ftood in the vulgar fcnfe. it conveys an odi- 
ous idea ; as it would introduce a commu- 
nion of goods, ftrip individuals of their pro- 
perty, and give all men a right to enjoy, 
without diftindion^ whatever they found 
would be convenient for them. " Such is 
** the fcandalous objed which our enemies 
** afcribe to a government depending on the 
*' people, Jilthough in reality no. form ofad- 
" miniftration is more diredtty againft iv^ 
'* but they think they cannot make it be ha- 
*' ted too much. A Government, the whole 
'\ authority of which refides in fupreme af- 
" femblies, compofed of perfons placed in it ! 
** by the free choice of the people, fo far 
,** from introducing. a communipn of goods, 
** .hurtful to the generality, is the only one 
" that fecures incont^eftibly to every indivi- 
dual, 



" There was a grand proccffion at their prefentation, each 
" had the honour of kiffing her Majcfty*s hand, and recci- 
** ving a gold medal. They met in form to recognife one 
** another, then parted^ and have never jrnet fincc.*' 
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** dual, the peaceable enjoyment of what be-?! 
** longs to hini." 

"What do you mean by the people ? is a 
a very natural and proper queftion, in every 
fuoh argument. This the author felt; but 
Tjsrliat he fays upon it, is by no means fatis- 
factory. He fays, he has not in view, when 
he fpeaks of the people, " a confufed body, 
** compofed of all the individuals of thena- 
" tion ; nor thofe whom the law has be- 
** reaved of their privileges, in puniflimeat 
*• of their crimes." This is fo far right; 
but why does he flop (hort at the negative ? 
why does he not tell us pofitively what 
he underftands by the people ? That he has 
thought proper to avoid ; and it is, no doubt, 
difficult, as is proved by the variation in 
the French conftitutions on that point. . 

Mercier, in his book on Rouffeau, is at 
great pains to inculcate a diftindion be- 
tween the people and the populace, and finds; 
great fault with the ariflocrats for always 
confounding them : by the firft, he under- 
ftands the enlightened part of the commur 
riity } by the other, the unenlightend, of 

z whiclj 
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which he talks with very great contempr. 
But what criterion can afcertain who arc 
enlightened, who not? nor can fuch di£- 
tindion long fubfift, if his advice in another 
book be followed, which is, that all fliauld 
read; if they do, all muft become enlighten- 
ed, and the diftindion vanifh. 

Roufleau, who, in his Social Contrad, has 
faid fo much on the general will, ought to 
have faid a great deal more ; and have fpe- 
cified who they are, whofe accumulated will 
is to compofe the general one. — Are women 
of the number ? This he has not touched 
upon. Ariftotle excludes women and males 
under age, as being imperfeB citizens ; but if 
imperfedion is to exclude, it will go to all 
men of full age, who, from ignorance or 
flupidity, are incapable of forming an opi- 
nion as to men and manners. The French 
are endeavouring to obviate this difficulty 
by a national education, and a political ca- 
techifm : this may do a great deal, but ftill 
it feems impoffible to prevent an ariftocracy 
of mind, (which it is faid the people are very 
defirous of doing) for all cannot have equal 
capacity and opportunity of reading and in- 

ftrudion, 
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ftrucSlion, fo that fuch an ariftocracy muft of 
xieceflity arife. 

I have heard it faid, that the occupation 

oF the common people does not leave them 

time for inftruding thenifelves by reading. 

But the new philofophic fyftem propofes 

greatly to diminifli the number of working 

liours. The author of the Tour through 'the 

Theatre of the War in 1792-3, fays, That a 

member of the National Convention told 

Tiim, ** I have made an exad calculation, 

*• and I find, that, four hours of work in a 

** day, in our temperate climate, would fuf- 

" fice for the fubfiftence of a man and his 

" family. Thofe that remain would afford 

** him leifure for inftrudion and refledion; 

*' and it would then become impoflible for 

^ ** fuch a man to be impofed upon by the 

*' cant of a few interefted individuals, who 

** affure them, that the nation has reached 

"the higheft pitch of profperity ; becaufe 

** they thenifelves have obtained every gra- 

" tification of luxury that they can defire ; 

" but, to keep men ignorant, you muft make 

** them work; and, to make them work, you 

" muft keep them ignorant.'' 

22' This 
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This diminution of labour docs not ^ttm 
heceflary in countries where they have one 
day in. fevqn to therofelves ; that day, with 
an hour every evening, which they could ea- 
fily fpare, may fuffice. The ignorance of 
the common people, hitherto, is not owing 
to want of time, but of tafte, and the 
means of acquiring ufeful knowledge. Their 
fpare time is generally thrown away in 6\Si' 
pation, or in reading that has no tendency 
to enable them to judge of the true interefts 
, of themfelves and their country. Every go- 
vernment ought to provide fome public in- 
nocent amufements for the people. 

Mercier fays, " The people always have 
*' proved, and always muft prove, an incon- 
** ftant and inhuman fovcreign. We need 
'* only open hiftory to be convinced of this." 
The obfervation as to the paft is mofl juft; 
but there feems reafon for thinking, that the 
inconftancy and inhumanity alluded to^"^^ 
owing to ignorance. Neither Athenians n^^ 
Romans could be fufficieritly enlightened 
from the want of the art of printing. That in- 
vention renders it very eafy, now a-days, to 
inflrud all the people to a certain degree; 

to 
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to fuch a degree as to enable them to form 
a juft judgment as to men atid meafures ; 
and great pains ought to be beftowed 
to inftrud them. It may be faid, It is 
not for their intereft to do fo. This is a 
delicate queftion, which it is unneceflary to 
difcufs r for, now a-days, it is impoffible to 
prevent them from reading; and it is much 
better to place objeds before them in a fair 
and full light, than in a falfe or improper 
one. 

The tranflator of one of Briflbt's pamph- 
lets, aflerts, in his preface, that fuch are the 
French principles, and fuch human nature^ 
that every country muft either adopt them 
with ardour and enthufiafm, or rejedl them 
w^ith horror and indignation. 

' What their reception ought to be, to me 
feems to depend upon circumftances. If 
they be propofed in a country where there 
is an eftablifhed government, under which 
the people feel themfelves well, or tolerably 
well, they ought to be rejeded ; becaufe, in 
fuch a country, they cannot be carried into 
execution without occafioning infinite confu- 

fion 
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lion and calamity; but if they be propofed at 
the eftablifliment of a new colony ; or in a 
country, where, by fome means or other, 
the former conftitution has been totally dil- 
folved, thej ought to be received, not with 
ardour or enthufiafm, but with a candid he- 
fitation ; becaufe they are apparently, tho' 
poflibly, and, indeed probably, not in reali- 
ty, much more for the honour and intere/l 
of mankind in general, than any fyftem 
whatever that has been yet invented. For 
this* reafon, though I am as ^verfe to their 
introdudion into this ifland as any of its in- 
habitants, yet I confefs I ftiould have been 
farry to have feen them expelled by ioxct 
from France. Let them have fair play ; let 
us fee whether they will bear a calm as well 
as they have a ftorm. This, indeed, in the 
long-run, muft be the intereft of the eftab- 
liflied fyftems themfelves; for, if thefe prin- 
ciples had been fmothered in France by 
force, the bulk of mankind, to whom they 
are fo fafcinating, would have believed that 
they had not got a fair trial ; and, of con- 
fequence, they muft have, fooncr or later, 
been rekindled over Europe, perhaps the 
globe. Whereas, if the French Republic fail 

to 
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to pieces of itfelf, which it muft infallibly 
do, if its principles be (as is alledged) chi- 
merical and extravagant ; the minds of men 
will be quieted; their impradticablenefs hav- 
ing been afcertained by experience. 
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Oftbr Trial o/Loms Xt^I. 

I HAVE read the impartial Hiflory of Louis 
the Sixteenth, by a Frenchman, of the law 
profeflion, called JaufFret, in eight volumes, 
printed at Paris in 1793. It feems very well 
to deferve the epithet it has afllimcd, as it 
contains all the fpeeches, and opinions, and 
a number of very well written pieces on both 
fides of that important cafe. AH the mem- 
bers of the Convention agreed that he had 
betrayed the conftitution, as they exprefled 
it, encouraged the invafion of the Pruf-^ 
fians, palfied the national force, &c. It 
however appeared to me, that, fuppofing all 
this to be true, he was excufable for the rea- 
fons affigned, by a member, whofe piece is 
inferted in vol. V. chap. 86, His chief to- 
pics are, That the King was provoked, de- 
ceived, and made to believe that the Con- 
flitution was ?;iot, in .reality, agreeable to the 
nation. 

The 
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The flaugbter of the people on the tenth 
of Auguft preceding feems to be what had 
the greateft influence againll him. It waa 
not, however, prbved, that he had any ac^ 
ceffion to it j but the fpeakers, I find, take 
it for granted, and, on that account, confi- 
der his trial, not as a legal procefs, but apro-^ 
ceeding by way of attainder. 

Various bther fads are founded on 
by different fpeakers^ of which there va 
no evidence produced, e.g. That he al- 
w^ays kept in his pocket a copy of a difpen- 
fation from the Pope, abfolving him from 
the oath he had taken to obferve the Con- 
ftitution. It. was denied by the King, iri 
his defence, that he had any accelfion to thtf 
Slaughter in Odober ; and he was fo fenfible 
himfelf of the weight of this: accufation, that, 
after his counfel had finifhed, ^ he rofe, and 
made a folemn declaration that this charge 
was groimdlefs. 

Many of the.fpeeches^ and . particularly 
thofe of Lalle arid Briflbt, who were for re- 
mitting his cafe to the Prinjary AfFemblies, 
maintain, at great Jength^ that all the foreign 
AA powers 
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powers did, imreality, whatever tb^y mi^t 
pretend, defiire his death ; as they expeded 
k would divide Francie, by raifing up an 
anti-republican party, and lay a foundation 
for further maffacres \ which T^rould render 
France horrible to all nations, and ppoduce 
an univcrfal coalition , either to exterminate fr^ 
inhabitants, or. bring them again under the 
yoke of defpotifm. " The fine protefta- 
" tions (faid Briflbt) of the Englifh rmTn^v^, 
*' have remained in their port-folios, and not 
-yet crofled the. Channel. They feel the 
-* neceffity of rnining the Ccinftii/Ution oi 
** the French, or the nation. In the opinion 
^* of the Englifti, they feel they want us too 
^* attrocious, or at leaft a judgment that ipay 
^*feem,fo/^ 

No perfon can eafily believe that fuch vi2S 
the condu6t of our Mmiftry, whatever fuf- 
picions may be entertained as to other pow-? 
ers, who feem certainly to have very eariy 
formed a plan of ponquering France, and di- 
viding it among them* A very intelligent 
French Emigrant told me in Autumn 179J; 
that the^ death of the King had beenpurcha- 
fed by a continentaj power. It is, however, 

hardly 
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liardiy credible that, any monarch would 
purchafe > the executioti of a brother king, 
even, though the acquiiition of territory had 
been the certain confequence, for itcertain'* 
ly was-a terrible precedent. As to the want 
of force and an^tiety in the ftyle ufed m the 
reprcfentatiohp^ofrfonve fovere^ns, of.wliicb 
BriiTot takes noticej it is to beprefunied 
they ufed a feeble, oiily for fear of irritar*; 
ing by a forcible, expreflion. 

• Tborei^^ HowQver^onc cirtiumftattce ^hiclr,* 
if tmc, entirely we:d&ens this favourable fug- 
geftiiML The author-of theLettersf rom France, 
printed in London in 1 793, poihtpdly alferts; 
vol. IV. . Letter 4. p, 144., T^bat: the French 
offered to exchange the ^een 0/ France for tbeir 
Mintjier and the four deputies tetrayed by Du- 
tnourier to tbe Ajijlrians ^ and the propofal was 
rejeBed. '.!'/. 

I have, Hkcwife, read a book entituled, Le 
Pour et le Oont-re: it is a connplete collec- 
tion of all the opinioiis delivered on this im- 
portant trial ; and' of all the papers produ- 
ced. The fpeeches are all very good, and 
fom^of them tery fetoquem. Petion, whd 
AA 2 was 
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was againft the King, laid great .ftrefs, as well 
as others, on the grieat expediency of putting 
him to death. The fpeech of Fauchet, who 
was for. him, is extremely eloquent; he was 
not only a deputy, but a bifhop. Several 
take notice of what ought to be the fate oS 
the Dauphin ; and give it as their opinion, 
that he fhould be educated as well as the 
young Egalite (the Duke of Orleans' fon) 
at the national expence. . Maivuel, in fpeak-: 
ing on this fubjed, fays, (vol* L p. 353,) 
**<^el que foit fon fupplice, (alluding^ the 
** King)i\ n'y afSftera pas; oet enfant encore 
" n'a que fa naiffance a expier ; et je, de-. 
" mandc qu'a Tinftant mcme, la Repub- 
^* lique fe chargeant de fon education,. lui 
" fafle oublier les vices et les malheurs de 
?* fa naiffance/' 

I think it is clearly ellablilhed, frqm this 
report of the trial, that the King was guilty 
of the crime charged; that is, that he betray- 
ed the C9nftitution, though he pretended to 
accept of it; encouraged the attack; of the 
Pruflians; prevented the national force from 
being exerted, &c. But ftill, certainly, in 
fuch a cafej the ppiniptis for the mildeft pu-^ 

nifhment 
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nifbment were the moft juft, not to Hiy moft 
prudent and political. 

It may, with apparent plaufibility, be faid, 
that the regicide, and confequent maflacres 
of the French, afford a ftrong argument 
againft their principles. No doubt, if fuch 
events had taken place in France when left 
to itfelf/ the argument would have been 
ftrong ; but if (as there is reafon to think) 
' thefe calamities were gccafioned by the in- 
terpofition of foreign powers, or by their 
fraud or influence, the argument is very 
much weakened. Indeed fuch rpafoning 
tends to prove the contrary ; for, it certain- 
. ly ffiews, that t;hofe powers who were foolilh 
enough to interpofe, mufl have been afi^aid, 
that the French, if left to themfelves, would 
fucceed in eftablifhing th^ir fyftem. Befides, 
the bold, but impotent attempt of the coal-r 
efced powers, was moft dangerous to royal- 
ty every where; as it tended to degrade and 
debafe it in the eyes of mankind ; and it muil 
be noticed, th^t this was one of the chief 
political reafons' urged by all thofe who vot- 
ed for bringing Louis the Sixteenth to the 
fcaffold ; as is plainly Ipoken out by the fa- 
mous 
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mous Robefpierre, Sergent, and others, iw 
giving their opinions on that momentous 
queftion. 

Dr Moore, in his Letters from Franc6, 
mentions, that judgment went againft the 
King, in confequence of an anfnl ftate of the 
vote, which was as follows : — 

" I. Is Louis Capet, late King of France^ 
" guilty of a confpiracy againft liberty, and 
** of attempts againft the general fafety of 
" the ftate ?— Yes, or No ?'^ 

** 11. Shall the judgment, to be ptonoun- 
" ced on Louis, be fubmitted to the ratifi- 
•* cation of the people in the primary af- 
*' fembHes ?— -Yes, or No?" * 

" IIL What punifliment has he incur- 
" red?"' 

Several deputies, he fays,voted 'againft the 
appeal to the aflemblies; believing the King 
would not be condemned to death; but 
had the queftion, as to the punifliment, been 
brought on in the fecond place, they would 
have found that the appeal was the only me- 
thod 
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thodof faving his life,andconfequentl3rwould 
necefFariiy have voted for that xneafure. 

Dr Moore mentions, that there was a great 
debate about the arrangement of the vote. 
They, no doubt, forefeeing the importance 
of having a proper ftate of it, would have 
a queftion; Firjl or fecond Jlate of the vote P 
which I have often feen put in the General 
AfTembly of the Church of Scotland. For 
the manner of putting the queftion in a 
numerous Court muft often be decifive 
of the caufe, as I truft I have fliewn fufR- 
ciently iu the. paper on that fubjedl*. 

There is averyjuft obfervation in the be^ 
ginning of the fpeech of Merifon, which, I 
hope, will be attended to by thofe who may 
think* that there are any miftakes in the few 
refledions I have ventured to make on this 
truly important trials his words are:'** L'er- 
*' reur eft fouvent ^ile pour mieux fentir 
** la verite., c'eft une ombre au tableau, il 
** en faut ppur en^ precifcr les traits/' 

* Sec p.. 6 of this Volttmc. 

Mon- 
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Monfieur-D^ la FAYEfTfi. 

In the third part of a book,eiitituled, " The 
Hifrory of the Jockey Club," publiftied at 
London in 1792, which gives a fketch of the 
charaders of both the (^een of France and 
Monfieur de la Fayette, it is faid, that let- 
ters were found in her cabinet, which prove 
Fayette's treachery, and that his feeble vir- 
tue was x)vercome by the Queen. 

The French ought to publifh the proofs 
on which they found his guilt ; for a fufpi- 
cion (which many entertain) that he has 
been accufed from ignorance or injuftice, 
muft damp the fpirit and ardour for Re- 
formation every where, on account of the* 
charader and crtndud of the man at a form- 
er period. Indeed, even his guilt, if proV-*- 
ed, muft have no ftiiall tendency to do {o j 
for what hian can convince the world that 
he will not be feduced by fome tettiptatioii 
or other, if the illuftrious Fayette has be- 
trayed himfelf to a woman ! 

it 
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It would feem, however, that the true caufe 
of his defe<flion was, his dilguft at the fliock- 
ing cruelties committed by the people. Ill 
a book, publiflicd in 1790, entituled, " L'HiC- 
toire de la Revolution, 1789, par deux amis 
de la libert6," there is inferted a confidential 
letter from d'Eftaing to the Queen, in which 
Jxe fays, " Monfieur de la Fayette m'a jur6 
** en route, et je le crois, que Its atrocxtes 

avoient fait de lui un royalift/' 



«« 



BB TURGOT, 



[ 194 ] 



mi T if 



TURCOT. 

He was a great Minifter, and a real Pbilor 
fopher. He correfted a variety of abufes ; 
and pdinted at correfting many more, while 
he was in power ; but, on that account, he 
was not allowed to remain in office above 
. twenty months. The nobility, clergy, and 
financiers, infifled on his difmiffion. Had 
he continued for any time, he would have 
done infinite fervice to France, without over- 
turning the government. 

To me, it appears, that evil predominates 
in this world, and muft continue to do fa 
while it lafts ; butTurgot, according to his 
biographer, Condorect, " faw an evil phyfi- 
*' cal and moral ; nothing but the neceffary 
" confequence of the exiftence of beings en- 
" dowed with fenfibility, capable of reafon, 
** and of a limited capacity. The perfeBibl- 
** lity with which feveral fpecies, and, in par- 

" ticu- 
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" ticular, the hiiman are endowed, is a flow, 
*^ but infallible remedy to the evils." This 
is afterwards enlarged upon, and a hope and 
belief entertained, that mankind, in time, 
\«roxild become very much enlightened and 
progreflive towards perfection. 

I moft heartily wifli they may: but, to me, 
tlie paflions feem invincible obftacles. I 
agree, that an abfiird legiflation, education, 
and religion, engender a number, ofpailions 
tbat are not natural^ and inflame, thpfe which 
are ; but the natural paflions are of them-^ 
jfelves fo ftrong,that it feems to be impoflible, 
by any iyftem, to fiibdue or reftrain them, fo 
as to prevent much mifchief from arifing 
from them in a ihort time. If it be, as has 
hitherto been ftippofed, one of the firft max- 
ims of legiflation, concubitu probibcre vago^ 
then the firft thing to be done, in forming a 
political fociety, is, to pafs a law, which is to 
be tranfgreflfed as foon as it is enabled, and to 
give rife to a variety pf evils. 

He finds fault (at leaft by implication) with 
crimes at common law; for he maintains,that 
the law ought to fix precifely what conftitute* 

BB 2 a crime ; 
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a crime ; ahd what puxuihinent ouglit to be 
infli6led,without leaving, any thing to be de- 
termine by the Court, as . to the qualifi- 
cation of adtidns*, or the extent of pimiihr 
ment. 

According to this docSrine, every perpe- 
trator of a new crime mnft efcape* This i^ 
not juft or expedient. It may, however, be 
more expedient to fubmit to irhis evil, than 
to admit of crimes at common law ; as thzt^ 
of courfe, confers an arbitrary power on cri- 
minal courts, both as to relevancy and pu- 
jEiilhment. 

He req\iires that the criminal tribunal b^ 
eompofed of men, intelligent, and exempted 
from popular prejudices ; that its members 
be not perpetual, that i«, I fuppofe, for life} 
that the proof, againft the perfon accufed be 
printed, at the public expence, a certain time 
before the judgment. 

This laft, in very important, difficult, or 
political cafes, would be a propel* regulation. 
Our prefent forms and pradice in Scotland, 
which do not admit of an adjournment in a 
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criminal trial,afford ftrong reafons for difpen- 
fingwith taking down the evidence in writing 
by the clerk from the dilation of the Court, 
for the fatigue, from the length of the fede- 
runt, was often infufferable ; but I begin to 
think that we had better have an adjourn- 
ment with a fall and fair record of the evi- 
dence, and a5nple time to dehberate. It is too 
loofe, in matters of fuch confequence, to trull 
to a ftiort-hand writer, or to the notes of the 
Judge. The public opinion, if that were the 
cafe, might, no doubt, have weight, and it 
ought; it is much better that the public opi^ 
nion Ihould prevent a wrong judgment, than 
condemn it after it has been pronounced. 

He is for allowing challenges without 
caufe, (non motrvees) and fo muft every man 
whofe object in his regulations is to fecure 
a fair trial. 

Domeftic virtues contribute mod (he fays) 
to the happinefs of fociety. Thefe have never 
exiftedjhe fays, in any fociety; becaufe no na- 
tion has had good laws. He then gives a de- 
fcription of laws enadled hitherto. They have 
flattered, he afleriSjthe vices of humanity : been 

made 
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made according to the will of the ftrongeft; 
have fan(!^oned the defpotifin o£ men over 
women, fathers over children, mafters over 
their fervants, the rich over the poor, the 
great over the little ; . (" ou de la populace 
" fur les citoyens") of the populace over the 
citizens. 

He next fuppofes thefe laws abrogated, and 
their place fupplied by thofe of nature and 
reafon : laws with regard to marriage movt 
agreeable to nature ; dividing the fucceflion 
equally among the children ; granting liber- 
ty of commerce ; abolifhing privileges ; im- 
pofing but one tax, &c* 

He aflerts (and a very important propoii- 
tion it is) that bad laws are the fource of bad 
manners ; and (what is flill more fo,) that 
laws, founded on the nature of man and fo 
ciety, muft be the fame every where ; and 
that political writers ought to employ their 
talents in fimplifying and perfedling legifla* 
tioa ; which, when accomplifhed, the peo- 
ple will be happy, whatever the form of go- 
vernment may be; that the fubje^ls of a mo- 
narchy, if fuch laws took place, would be 

muci 
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much more happy than they are " under the 
mbft part 5f the conftitutions. which pifetend to 
be republican/' That, in countries, where no 
political hbcrty exifls, moft of the vexations 
arife fromdefeAs in legiflation,not the priva- 
tion of that hberty; that there is. more reafon 
to expect: a good Jegiflation under a monar- 
chy, than under any other form; that he never 
knew a real republic; he held that form to be 
the beft ; that men would always grow bet- 
ter the more they were enlightened ; that it 
A^as owing to their bad education, and op- 
preffion, that thefe truths had not been foon- 
er difcovered ; and that the art of printing 
would perpetuate them, and be of infinite 
iervice. 

He thought that luxury ought to be at- 
tacked by wife laws, tending to diminiih 
eflates ; and not by fumptuary laws which 
are unjuft, hurtful to induftry, may be eafi- 
ly eluded ; and, were they to be obferved, 
would perpetuate wealth in families, and 
thus ferve to maintain that inequahty, the 
efFecSts of which are more dangerous than 
luxury. 

This, 
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\ This, however, would prove but a feeble 

^ attack upon luxury, which, according to his 

fyftem, muft, neyerthelefs, come to a very 
' great height, as he is for encouraging com-. 

' merce and circulation to the utmoft. 
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Of the Firji French ConHitutitm. 

Even the firft t'rpnch Conftitution, as efta- 
bVifhed by the. National AQembly, was be-^ 
held with no favourable eye by many in 
this country. Some, and thefe not the mofl; 
\inthinking,were apprehenfive, that the po-? 
litical intercfl of Britain would fufFer by the 
event. 

If nations were equally enlightened a$ 
to government,, religion, trade, &c. their 
profperity and ppwer would be as their lo* 
cal advantages : but arbitrary fway and 
prieft craft having pofTefled themfelves of 
fome of the finefl countries in the globe, 
ignorance and mifgovcmment have depriv- 
ed their inhabitants of the bleflings intend- 
ed them by nature ; and enabled other na- 
tions, much lefs favoured by her, to make a 
figure beyond what they were entitled to 
from their comparative ftrength and fitua^' 
tion. This will be found to have been the cafe 

CG with 
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with Gteat Britain, when compared with 
France ; but the Revolution could not fail 
to awaken the latter to her true interefts, 
and, by removing the oppreflion of her go- 
vernment, enable her to avail herfelf of all 
her local advantages, which being far fup^- 
rior to Britain's, the confequence that was 
dreaded would be, to bblige this country to 
hold a lower place in the fcale of nations, 
than that which it had oqctipied for fo great 
a length of time*. 

It is evident, however, that this muft have 
been the cafe in France without a revolu- 
tion, if the reformation had only taken 
place, which the King himfelf propofed at 
the meeting of the AfFembly of the Not- 
ables. Such variations in the fate of na- 
tions are inevitiable in the natural courfe of 
things ; and the country that fuffers in con- 
fequence 



* The dividing France into a nun»bcr of fmall republics, 
would have been moft for the political intercft of Great Bri- 
taii>. It fecms ro have been the plan fuggefted by Briffbt and 
others, called Girondifts. It was alfo long before fuggefted by 
Hclvctius. Sec his Pofth^mou8Trcatife de L'Homrac, fefl. 9. 
€. II. and IV. 
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iequcnce- of thcm^ ought either to fubmit to 
them with, a good grace, or feek for new 
fources of power and commerce, if thefe 
iCQ^not be difpenfed with. 

The French Revolution too, naturally of- 
fended the national pride of many in this 
country. We had long boafted of our liberty; 
long faid and fung, " That none are fo free 
as the Sons of the Waves :" tod this . thfc 
French have hitherto acknowledged : but 
>vhen they came ferioufly to confider whkt 
would form the beft conftitation,.they pre- 
tended to point out many impcrfefiions and 
faults in ours j and^iramed one which pro^ 
felled to carfy liberty much farther. Nei- 
ther the critique, nor the contrail, could be 
agreeable to us. 

But what, probably, gave the gr6ateft of- 
fence was, — ^the abolition of all titles and 
rank. ' , 

The firft revolution was accomplifhed 
without any bloodfhed or punifhment. It 
was the attempt to overthrow it that occa- 
fioned all the fubfeque«t mifchief. 

cc 2 It 
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It appears, ho\'i^ever, Mirabeau thought 
that it had come on too foon*, and be- 
fore 



* This was Ukewife the opinion* of »tlic very judicious author 
of the Mercure de France, .17th July' 1790 ; his words arc,^- 
*' Si Ics boDsccrits ont ct6 rcgardes dans touts Ics tems comme 
'' dcs Bicnfaits publics, ilsfont encore- 0U8 precienx, lorfqu'ils 
*< paroinVnt dans un moment, oulicur utilite devlent plus 
>< prompte et plus iminediate. Jl iniporte a la Conilitution 
•* naiffantc, ct nous ofons Ic dire, a la tranquillite pubh'quc, que 
** dc parcillcs ouvragtrs, repandus dans touteis les clafics fufcep- 
«> tibles d'inftruAienij deteht Ic pctipte an niveau de la Confti- 
f* tution qu'on lui a donn^e ; car H faut en convenir, cette 
<* Conftitution, ouvrage en partic de I'opinion publique, fc 
** trouve a qnclqnes cgards, fupcrieure aiix lumieres adncHes 
<^ de la pluparc des dtoyens, ^ i\si tout aux habitiidcs dn 
V grand nombrc. C'cft un cmbarras plus qu'un danger j mais 
*< cnfin fi Tancien Gouvernerac^t a peri par le dcfavantage 
♦* corttraire, H pour etre refie trop en arrten de la nation^ i\ »eft 
*^ pas moins d craindre que la Conilitution nouvelle, ne foit 
** genee quelqne tems, dans fa marche, par la difficulte d'ele- 
** vcr fur le chan^, a fon niveau, les idces d'une multitude 
« longs tems ignorante et avilie.** 

The caufe Avhick tWs author al&gn^ for the downfall of the 
Prench monarchy, '* pour etre refte trop en arricre de la na- 
** tion," ought to be ferioutly conlidered by anti-reformers; a& 
well as the following' paffagc of another very fenfible ariftocra- 
tic author;-—" I^orfqiiVn vent empcclicr les horrenrs d'une 
"** Revolution il faut la vouloir et la faire foimeme. EUe doit 
*« trop neceffaire en France, pour n'etre pas inevitable. Cora- 
** bien des Gouvcrnemknts en Europe y fcront pris, pour n'y 
<« avoir pas plus fonges que le cabinet dc Verfailles*** Journal 
de Sabatier, No. 10. p. 104* 

I was 
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fore the people were ripe for it. In one 
of his letters to Maulillon, p. 47 c , he fays, 
*' II eft certain que la nation, n'eft pas mu- 
*' re,rexceflive impcritie,Pepbuvantable de- 
" fordre du gouvernment ont mis en ferre 
*' chaude la revolution. Elle a devanc6 notre 
•' aptitude et notre inftrudion." Condorcet, 
in his pofthunious works, fays (p. 276) of 
France, ** La mal adrefle de fon gouvern-e 
^' ment a prccipite cette Revolution *," 



* According to Rouffisau, in his famous Treat ife on tlie 
^ Social Contraft, ** La fouvcrainete nc pent ctrc reprcfcntec 
** par la me me raifon qu'elle ne pcut etrc alienee, elle confifte 
" cfTentiellement dans la volonte gcncralc, & la volenti nc fc 
** reprefent point, elle eft la racmc, ou elle eft autre, il ny a 
'< pas 6s. milieu. Les deputes du peuple ne font dont que fes 
•* commilTalres, ils ne peuvent rien conclurre definitivement— 
«< Totttc loi que le peuple en ptrfanne n'a pas ratiiie eft null? ; 
«< ce n'cft p6int u«c lot* Lc peuple AngloU penfe etrc libre 
•« il fe tiompc fort, il ne I'cft que durant I'cledtion des mem- 
«* brcs du Parlemcrit : Sitot qu'ils font clus, il eft efchve, il 
'*' n'eft rien. X>an8 les courta wioments dc fa liber te I'ufage 
<« qu'il en fait mcrite bien qu'il la pcrdc." Mercier, in bis book 
on RouiFeau, laments, that the latter did not live to fee the 
Revolution. It is indeed to be regretted that he did not live 
juft to fee it and then die; for,if he had lived longer, he would 
probably have fuffcred, as he would have joiVicd the party who 
wifhed to divide France into fmall republics. 



*0f 



y^.-fc- 



t 206 i 



Of the French Decree of the 1$ Dec. ly g3^ 

It was alledged by many members of the 
French Convention, and by many others, 
that this decree had been p^-opofed by men 
imfriendly to their new Conftitution ; and, 
therefore, defirous of pulhing matters to ex- 
tremity and e:itravagance, as the fureft me- 
thod of effeduating its deftrudion, aud fo I 
oticc inclined to think. 

fiut, Upon further confideratioii, I fufped 
that this is a miftake ; for I find that Mercier, 
in his book onRoufleail, publiflied in 179 1, 
ftrongly recommends the iheafure. Now 
the ideas and plans of this author have al- 
moft dl been adopted. 

Befides, leveral of the Ipeakers on the 

King's cafe, and particularly Paine, contend 

exprefsly, that it was necefTary for France 

that revolutions fhould be univerfal, other- 

^- wife 
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wife Ihe could not derive all the benefit 
from the revolution that was intended, but 
muft continue to maintain armies and fleets 
as formerly ; and Paine does, in delivering 
his opinion,exprefsly comprehend this coun- 
try. 

This decree was mod injudicious and pre- 
mature. The French feem to have fuppo- 
fed that all nations would catch the enthu- 
fiafm of liberty as foon as they promifed 
them affiftance ; but they ought to have 
confidered that fome nations were not at all 
opprefTed, fome not fo much as they, and 
none fo enlightened (as they exprefs it.) 
They ought, therefore, to have contented 
themfelves with exhibiting the example of a 
Republic to other nations. Had they done 
fo in peace, it probably would have been 
followed in time almoft every where on 
the continent, though not .in this country, 
on account of the conftitution it already 
has. 

But this decree is not the only meafure 
by which they have done infinite harm to 
the caufe which they meant to forward, and 

indeed 
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indeed to that of reformation in all other 
kingdoms. Had its moft inveterate and 
cunning enemies, been to dired the French 
to meafures the moft hoftile to their inte- 
refts, they could not have didatcd aferies of 
proceedings better adapted to the purpofe. 
By the burlefque appellations which they 
affiimed, and the profufion of blood which 
they fhed, they have rendered Democracy 
both ridiculous and hideous, and fatif- 
fied all thinking and impartial men, that 
like Death, it is more terrible when feen 
near than at a diftance. 

From their condud, however, fince the 
fall of Robefpierre, there feems to be great 
reafon to hope, that they will, in future, 
pay more regard to the principles of juftice 
and humanity, and thus pave the way for 
peace and good will towards men being re- 
eftablifhcd on earth *. 

Of 



♦ Whether Robefpierre and his accemplices have publifhed 
any vindication of their fanguinary proceedings I do not know ; 
if they have, none of them have reached this country. The on- 
ly apology for them l.have met wiib, is an involuntary ore 

that 
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of the French War. 
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It appeared to me that this country had a 
rnanifeft intereft, and a clear title, to inter- 

pofe 



that has cfcaped Dumouricr in bis Memoirs, vol. IT. p. 195. 
Hamburgh edit. 1 794* hefays, *< Si on veut examiner avec iang 
** froid la progreffion de cette revolution, on verra que la guil" 
*< letine en a£^ivit6 eft le mobile d'exaltation du patriotifme 
*< Francats. Le fpediade de tdtcs couples, de corps en lam- 
*^ he^uj^, pri>men68 dans Paris et dans d'autres villes, a rempU 
** les-uns de terreur, et les autres d'une audace barbare ; mait 
<* il a toujours conduit ^ un but decifif, cVft d'amcner au 
** fndme point les uns par la terreur, les autres par la neccflit6 
«< d'aifurer leur impunity, eA multipliant les meurtres. Mais 
•• €rfin celte guilUtine a aggkm^r4 la nation en majpt^ it la met en 
•• atat d^exicuter det chofes etonnantes** 

If fo, the bloodfhed may be excufed upon the fame prindple 
tbat negro-flavery is. 

According to the ariftocratic author of a very artful pamph« 
let, entitled *• Apologie des projets et de la conduite des cheff 
" de la Rcvoluiion Francaife/'p.i94.) the profufion of blood 
which the Revolution would coft, was forefeen and judified by 
the prcjedors of that Revolution before it was accompliflicd ; 
h« silfcrts, «* Clemeo^'vTonnerre difoit avant la Revolution, 
** comme plufieurs dc oenx qui y travailioieot avec lui, qu'im* 
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pofc for the protedion of Holland from the 
invafion.ofDumourier, which feemed to be 
unprovoked and unjuft. At the fame time, 
the war, even to that extent, might, and 
ought to have been, either prevented alto- 
gether, or flopped after it had commenced, 
by negociation : — prevented, as the French 
would have agreed to abftain from making 
^war on that country, if we would have agreed 
to abftain from making it on them : flopped, 
as the French, after they were repulfed from 
that country, would bavp agreed to confine 
themfelves within their own territory. 

But the invafive war againft the French 
appeared to mc inglorious and injudicious 
to the laft degree. Inglorious, to attack a 
fingle nation with the coalefced armies of 
fix powerful ftates ; — Auftrians, Pruflians, 
Spaniards, Italians, Dutch, and Britifh. It 
is human nature, in all contefts, when an 
over match is perceived, to favour the weak 

fide. 



^' porte qu'il perifFe deux millions d'hommcs pourrou qae It 
<* France ait une bonne Conftttution ;" and he finds great 
£iHlt with the feotiment. 
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jSde. In the honourable war which this 
country waged with France, under the late 
Lord Chatham's adminiflration, I panted for 
VicSlory, and exulted when it was obtained ; 
but in the American and French War the 
conteft feemed fo unequal and unfair, that 
I confefs I never had the f^me anxiety to 
liear that our armies were fuccefsful, and I 
vras aftoniflied that ever a cannon was fired 
\>y way of triumph. 

It appeared to me that this war was mod 
injudicious ; as by it, to us, nothing* could 
be gained equal to the expence of men and 
money it would coft; and rnuch^ nay all, 
might be Ipft. 

Nor could I fee the leaft probability of 
fuccefs< What force the enthufiafm of li- 
berty gives to a fraall number of men we 
had experienced in the American war ! but 
the French, from their population, (agreed 
to be twenty-fix millions) muft, at leaft, have 
had five millions qf men able to bear arms ; 
a force twenty times greater than any that 
could be brought againft them. Any aid 
that could be obtained by the cruel expe- 

DD 2 dient 
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dient of kindling a civil war among them, 
was, I fu{pe<Sted, inconfiderable ; and, be- 
fides, that meafure, by leading the royalifts 
to difcover themfelves, would, if they were 
overpowered, prove conclufive againft the 
re-eftablifhment of nionarchy, which the 
Allies had in view. 

X could not approve of the mode of car-* 
rying on the war, in fev6ral refpe£fcs ; parti- 
cularly that of Starvation, as it was called.— 
France had, no doubt, much more to fear 
from famine than force v but I had ^ no no- 
tiojinrhat either humanity- or warlike juftice-, 
fandlions an attempt to-ftarve a whole na- 
tion indifcriminately. That, however, was 
our intention ; for we infifted with all the 
neutral nations, -who had been in ufe to 
fupply France with food, that they fliould 
defift from Telling it to them : the confe- 
quence of which demarid,if complied with, 
muft have been the cruel -death of royalift 
friends, as well as of republican foes y of at 
leaft fifteen millions' of old men, women, 
children, and fucking infants If aflaffin- 
ation be, as all men are agreed, very bad,, 
flarvation muft be worfe ; for the affaflin 

can 
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cafi feled, the ftarver cannot. I cannot alio* 
Ttij^clf to fuppofe, • that the Minifters wh6 
advifed that meafure (\^ho, as men^ pqflcfs 
much generofity of temper) have attended 
to thefe fad eonfeqUences ; or, if they did, 
they mnft not have expeded that they would 
enfue. 

i . . . :. : 

They probably knew that the attempt 
would prove abortive, and made it mere-* 
ly in terrprem. \ L im happy to fee, from 
a late order of-Council^ that it hias been* de- 
parted from ; and (if the execution of it 
was really intended) I hope from repentance, 
not compulfion. 

War, as pradtifcd by all modern and mod 
ancient nations, has been the very reverfe 
of a noble exertion ; for they have always 
held it fair to bribe the Generals of the ene- 
my's armies; and the Governors of his 
towns, to betray their truft, and to excite 
his fubjeds to rebellion, &c. If any indi- 
vidual were to. behave in a duel, or any 
tranfadlion, as his nation does in war, he 
would be univerfally detefted and fhunned ; 
tut the mode of carrying on this war againft 

France, 
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France, has been peculiarly ungenerous} 
even the forging their aflignats has been 
ftooped to by feme of their enemies. 

It appears very clear to me, that not on- 
ly old men, women, and children, ought to 
be fpared in war, but merchant fhips too. 
On land, private property is refpedled, and 
public property only is feized. Why (honld 
a different rule obtain at fea? This ide^ 
has been ably and eloquently fupported by 
Linget, in his Annates Folitiques. 
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America. 

X HE American Revolution was the firft im- 
portant one which, for ages, attraded the no- 
tice of all thinking men, and a mighty one 
it was. I thought, from the firft, that, if 
that brave and virtuous people were fuccefs- 
ful, and a complete revolution took place, 
by means of which a proper republican go- 
vernment might be eftablifhed, fuch an im- 
portant event would have great eflfeds over 
all the globe. 

From the beginning of that difaftrous 
war, . it feemed to me that Britain would 
be foiled in the conteft : I faid fo to ma- 
ny at the time ; but a great majority of 
the people believed, or pretended to believe, ' 
the contrary. 

The reafons for my forming fuch an opi- 
nion were, — the immenfe*diftance between 
the parent ftat# and, its colonies ; the pro- 
bable 
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bable interferende of foreign powers, and, 
above all, the caufe that the Americans were 
engaged in, which was fuch as to flimulate 
fo great a country to make great exertions. 

The infatuation of this country at that 
time was almoft incredible. I remember, 
that one evening in the fpring preceding 
the famous battle of Bunker's Hill, I fupped 
with a friend, and found at his houfe, atnong 
others, a Colonel who had made a fortune 
in the Eaft Indies, and was reckoned a very 
fenfible man. He and I, in the courfe oi 
converfation, got into a difpute about Ame- 
rica ; and, in the heat of argument, he of 
fered to bet me L. 200, that America would 
be conquered without two hundred meii 
being killed. In the fummer, however, (no 
doubt much to the difappointment of this 
fanguine veteran) accounts were received of 
that memorable battle, which was the firll, 
and it appeared from the Gazette, that we 
had one thoufand men killed and wounded. 

C^^rra, in a report whichhe made fomeycars 
ago, propofed, that the French fliould at- 
tempt the emancipation of South America, 

and 



and icveral other emeirprifes qsf k»portaace 

to the globc^ oiiilie fuppoiitio% that tjj€; 

tJnited Staiies of Ameripa. afli^Qre^t^l^iiii 

taiii ^auld league ; ^ith Frartf:e for the; pui?* 

ipofe of attaining lo defir^ible an gbjecSt. Bw# 

Aixierica has thought proper to remain neu^ 

trai ; and Great Britain has exerted herfelf 

to the utmoft to crufh the fpirit of liberty 

every where ; nay, even made a^grcat ftrug* 

gle to fupport Continental defpotifm an4 

luperftition. 

It is impoflible to fay what good to man-^ 
kind thefe three great Powers might have 
doue, had fuch a-iea^ie^been formed on a 
folid bafis*. 

In 1774, the common people in America 
refiifed to pay taxes, and a civil war was al- 
moft the immediate confequencc. The 
Americans^ I am informed, are divided in- 
to political parties, fuch as arc to be found 

EE in 



* Sec, on this fubjc£V, Mirabcau's Confidential Letters, 
See BarloVs Advice to the Privileged Orders, Part II» 
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in'moft-of tiie ftates of Europe; they are 
dalled Federalifts.and Anti^Federalifts ; the 
latter are for more frequent eledions, againiif 
funding, &c. this fome afcribe to the ifn-^ 
mcnfe influx of emigrants. ' 
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Of Emigrants. 

It is very dangerous (fays Machiavel) to 
truft to thofe who have been baniihed 
from their country: you may depend up- 
on it, that, if they can get themfelves re- 
flored by any other means than yours, 
they will defert you, and attach them- 
felves to others, whatever they may have 
engaged to perform to you- As to their 
promifes and hopes, they are fallacious ; 
for, fo extreme is their defire to return 
home, that they believe much which is 
falfe, and add a great deal to it them- 
felves. What they believe, and pretend 
to believe, will fill you with vain expeda- 
tions ; but, if" you proceed upon them, 
you will incur expence to no purpofe, and 
cnj^bark in undertakings that will ruin 
you." 

Disc, oa Livy, II. 31. 

EE 2 This 
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This author has been dead thcfe twenty 
years ; but every perfon, not informed of 
.tiiat cirGumfiance, would naturally fuppoie^ 
on reading this, that he had written during 
the late American, or prefent French war^ 
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Of the New French Calendar and Almanack. 

They are more aftronomical than ours, and 
have alfo their political object explained in 
the Preface to the Calendrier, which is very 
well written. 

The Abbe Pluche, in his Hiftory of the 
Heavens, maintains^ and, I believe with rea- 
fon, that the Egypti^ grotefque figures, for 
example, a Man with ^ dog's head, &c. were 
a fort of Almanacks Indicating the time of 
the increafe of the Nile,&c. As the French 
have now, in their Almanack, oppoiite to 
every day in the year, a plant, an animal, 
or an inftrument of hufbandry, it would, if 
engraved,refemble not a little anEgyptian Al- 
ihanack. It is curious to obferve how very 
ancient fafhiqns a;jd pradices are revived. 

They have but five holidays (fetSs) in the 
year ; that of Virtue, Genius, Labour, Opi- 
nion, Rewards. Every fourth year they are 
to have national games. 

This 
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This is much better fenfe than creating 
holidays on account of events which pleafe 
at the time. We have feveral' that are very 
needlefs. Men, in , appointing fuchy have 
not confldered, that, if future generations 
were to proceed in that way, all the days in 
the year would, in procefs of time, become 
holidays. 

Linget, in his Aniiales Politiques,IT. rSa. 
after approving very mudh of the abolition 
of feveral holidays which had recently ta- 
ken place, maintains *, that no blame can 
attach to thofe who introduced a great num- 
ber of holidays ; their motive^he fays, was 
humanity, not fuperftitipn^ for, at that time, 
the . common, people were • Serfs, adfcripti 
^lebce^ whofe labour,:was entirtjy for the be- 
nefit of the mailer, who gave, them little 
more; than bare ^. maintenance. It certainly 
wasrtherefore, h\inajai><; to diminifh the num- 
ber pf working days at that time ; but now, 
that the common people are free, it is ne- 
ceflary.to ihcreafe tbttn,.as th^yh^ye, in ge- 
neral, evenf by induftry, little pnough to fup- 
port themfelves. • j 

* In 177S. ' ' 

Anacharsis 
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ANAcHARSiis Glqotz, 
^e Orator of the Human Race. 

I DISCOVERED, on reading the Mercure de' 
France, thgt the reafon of caJlingClootz (who 
"was guillotined in Spring 1794) the Orator.^ 
of the Human Race, was the following fin- 
gular iptcident:-- -At the fitting of the Na- 
tional Aflembly, on the i^th June 1790^ at, 
-which, nobility, ^rrns^ and iiyerie5,were abo- 
liihed, a body of men entered, compofed,. 
not only of fome of ^11 the nations in Eu- 
rope, but of Arabians, Chaldeans, Gentops, 
Turks, Moors, Sec, 

^* This Congrefs (the ^Mercure ftates*). 
*^ announced itfelf to be empowered by all 
the ftrangers ^then reficji^^g at Paris. It 
fpoke in nanae of the Univerfe (to tran- 

'^ '' flate 



• See No. ao. 
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" flate literally) by the: mouth of Men- 
•* fieur de Clootz, of the Duchy of Cleves, 
" and nejihew of Mbnfieur de Paw, author 
** of the Philofophical Refearches. One 
" Afiatic (it is faid) paid ai particular com- 
** pliment ; but as it was half French, half 
*' Arabic, it was only underftood by the 
" learned." 

Sahatieri in his Journal, aflertf, that fhr 
Chaldean tras an impoftor : he fays, " One 
day a man, who miftook Liancourt for Bian- 
court, demanded from him money ; on 
which the Duke anfwered, he knew nothing 
about him : He replied, " T am the perfoti 
who played the Chaldean." Madame, orlvi 
Citoyenne Rollande, tells the fame ftory ; 
and alfo mentions, that Clootz fupported the 
moft extraordinary do6trines and theories, 
was fufpeded of being a fecret enemy to the 
re\*olution, and conlldered as a perfon who 
inftigated the French Aflembly to extrava- 
gant meafures, in order to make it appear 
ridiculous and difgufting. If this be real- 
ly true, he moft undoubtedly deferved his 
fire. 

There 
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There certainly can be no doubt, that, in 
confequence of this aflembly of people from 
fo many different parts of the univerfc, the 
French principles have been difleminated 
over the globe. 
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Plato^s Republic*. 

Plato \s not a friend to what is called the 
Liberty of the Prefs, for he fubjeds poems 
to the controulof a licenferf ; nor is he friend- 
ly to perfed toleration, for he is of opi- 
nion, that all Atheifts (hould be imprifon- 
ed for five years, and put to death at the 
end of that period, if they be not then con- 
verted. 

He 



* His method of Dialogue is far from being pleafing. It 
occafions a moft unneceflary wafte of words, and a moft 
difgufting flattery to the vi£torious difputant. 

f Plato's feverity to Poets proceeded, perhaps, from his 
attachment to Egyptian opinions. For we are informed 
by Dion Chryfoftona, p. 156, edit. 1604, that that na- 
tion could not endure poetry 

The very unpoetical afpeft of their country, may, per- 
haps, account for this fingular tafte of the Egyptians ; for, 
even when fertilifed by the Nile, it is inundated, and rcn- 
de»^cd juft like a Dutch town ; at., other times it is quite 
burnt up from want of rain. (See a very good defcriptioa 
of it in Volncy's Travels, Vol. I. c. 18.) 
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He thinks that all citizens fliould be divid- 
ed into four clafles ; to the firft, he allots as 
much property as is fufScicnt to put them 
above poverty ; to the fecond, double ; to 
the third, triple; and to the fourth, quadru- 
ple ; but what the laft clafs have above that, 
is to go to the State. Paine's fyftem feems to 
be fotnewhat fimilarto the laft idea fuggeft- 
ed by Plato ; for he holds, that all eftates, 
above L. 1 0,000 a-y ear, ought to be taxed to 
the fiill value. 

There are many juft obfervations^ and 
noble maxims in this work, of Plato ; parti- 
cularly as to the necelfity of attending to 
education, and the ^ evil confequenccs of 
exorbitant wealth. 
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Of the Liberty of the Prefs. 

M ERCiER, in one of his books*, gives the 
pidixre of a man wearing a mafk, as a pu— 
nifhment for having written a bad book, 
(un mauvais livre) ** quand je dis mauvais, 
(he adds) Je ne parle pas des defauts de 
" ftyle ou d'efprit: Nous difons feulement 
" qu'il a mis au jour des principes dange- 
" reux, oppofts a la faine morale, a cettc 
" morale univerfelle qui parle a tous les 
" coeursf.'' 

In the very fame chapter, however, he 
afferts, that the Liberty of the Prefs is the 
ftandard of civil liberty. Now, what man 

in 



♦ See L'an deux Millc quatre cent quarantc. Vol. L 
ox. p. 50, edit. 1787. 

f *^ When I fay bad, I do not fpeak as to the ftyle or 
« fpirit ; I mean only dangerous principles, inconfiften^ 
" with found morality, which Ipcafcj to all hearts," 
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in his fenfes would run the rifk of publifh-^ 
ing his thoughts, if the law of the Prefs 
were conceived in fuch vague terras, if he 
could be accufed of, and puniflied for fup- 
porting what might be confidered to be dan- 
gerous principles, or inconfiftent with uni- 
verfal morality*? This author, before deli- 
vering a fentiment fo repugnant to the 
Liberty of the Prefs, ought, at leaft, to have 
given us an example, or two, of what he con-^ 
chived to be dangerous principles ; but this 
he has not ventured to do, perhaps wifely • 

Indeed he himfelf maintains, in this very 
book, a dodlrine, which, according to his 
notions of the iPrefs, ought to fubjeft him to 
punifliment ; he contends for the liber- 
ty of divorce ; and afferts, that it w,as allow- 
ed among Chriftians till the ninth century, 
when it was aboliihed by Pope Nicholas. — 
Now, many will be of opinion, that this doc^ 
trine is both dangerous and immoral. 

My 
• As to whajf 18 XJaivcrfal Morality, fee MontaigtiCiII. 12. 
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My ideas on this fubjed are fhortly thefe : 
I think, that punifhnieht, or cenfure, ought 
to be inflidcd on an author only when the 
publication is intended to calumniate or 
abufe private individuals ; and that all ge- 
neral dodrines upon public affairs, or fpecu- 
lative fubjeds, ought to be allowed to un- 
dergo an univerfal and unlimited difcuffibn. 
This is certainly a plain and fimple rule to 
go by, and it is likewife juft, as it is a pub- 
lication of the firfl: kind only that can pro^ 
ceed from malice. 
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Of Labour. 

There was, in many parts of Scotland, a 
great fcarcity of coal, in thd year 1 793. Wil- 
liams, in his Miiferal Kingdom, (publilhed 
in 1789,) founded the alarm to no pur- 
,pofe. 

This author maintains, that the exporta- 
tion of coals ought to.be checked ; becaufc, 
he fays, the coal mines are exhaufted in 
many places. He aflerts, that, at Newcaftlc, 
near the fea, they are wrought at a very great 
depth; and that coals are brought for export- 
ation, even from places twenty miles up the 
country, by waggon ways*. 

Monfieur de Paw, in his Rech. Phil, fur les 
Grecs, vol. L fed. 8. in fine ^ makes this re- 
markable 



♦ VoKI. p-is8. ctfeq. 



232 OfLaboufi 

markable obfervation : — " Deja on cotti-*' 
** mence a pre voir les revoltitions qui chan-^ 
** geront toute la face du moiide politique^^ 
** des que les miners de charbon et les tour- 
" bieres feront epuifee. Alors plufieurs 
** viiles tomberont eri ruine : plufieurs con- 
v tr6es fe depeupleront et on fera memc 
'* oblige d'en abandonner quelques unes 
** aux betes fauvages,* pduf fe procurer de5 
•* forets," 

The coaliers have been much blamed fot' 
their great inclination to idlenefs ; but 
the manner in which they work the mine 
is fo very difagreeable, that it is not furpri- 
ling they fhould be averfe to keep Conftant- 
ly at it. It is certainly the mode of work- 
ing coal that creates a fcarcity of coaliers, 
and this fcarcity is orie of the caufes of the * 
^vant of coal. A Very intelligent coal-maf- 
ter told me, that a coalier was not reckoned 
a creditable employment ; fo much fo, that 
k girl, not a coalier, was not fond of marry- 
ing a man bred to that profeffibn, and pre- 
ferred any other tradefman, even with lefs 
money. What likewife proves their diflikc 
to the work is, their ftrong inclination to 

inlifti 



Of Labour. 233 

cnlift ; feveral Colliers were known to have 
gone into the army, who earned twenty-five 
or tbirty (hillings a-week. 

AM this (hews, that the obligitig men, to 
follow the profeffion of their fathers, or di- 
viding them, into calls, to each of which a 
particular department in fociety is afBgned, 
lias its advantages. 

By doing fo, the community is certain of 
having all the different kinds of work per- 
formed ; fome of which, though abfolutdy 
neceflary, are really very difgufting, and, 
perhaps, fomewhat diftreffing to the work- 
people. When fociety is fo much improved 
and refined, that high wages can be earned 
for wprk which is not difagreeable, danger- 
ous, or degrading, a difficulty mufl often 
arife of getting men to enter, or perfift in 
that which is, perhaps, both unpleafant, con- 
tumelious, and perilous. 

In confequence of this, higher wages muft, ^ 
in time, be given, to induce people to accept 
of fuch employments; fo high, indeed, as 
probably to exclude the poor from purcha- 

GG pur- 
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fing the commodity, which, if it be a nc- 
ceflkry of life, muft be a very great calami- 
ty. And the mifeiy is, that even high wages 
will not always procure hands ; for, fuch is 
the nature of man, that he will, frequently 
from pride, prefer a lefs profitable employ- 
ment, which is creditable, to one that is more 
lucrative, if not fo. 

This beii^g the cafe, it would fecm vr\£G^ 
juft, and expedient, t9 take fome proper and 
prudent meafures to encourage people to fol- 
low fuch profeffions,when they are effential 
and ufeful to fociety, by certain privilegej, 
immunities, or fome fort of premium; other- 
wife, the inevitable confequence muft be, 
that either a total, or partial ftopj>age, muft 
fometimes occur. 

Thcfe obfervations have, hitherto, been 
confined chiefly to Colliers. It, however, 
merits confideration, whether it bemot ex- 
pedient, in all great ma^ufadories, that thofe 
who employ avaft nuhiber of men, women, 
and children, in occupations which foon fub- 
jed their bodies to debility or difeafe, and 
thus occafion a great number of poor, ought 

them- 
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tbemfelvcs to pay the whole expence of 
maintaining them, or, at leaft a very great 
proportiou of it ? 

According to my information, the coal- 
mafters of Scotland have always maintained 
their poor. Why fhould not the proprietors 
of cotton-mills, iron-works, and other great 
manufactories, do the fame ? 

Helvetius maintains, that all men may be 
^ equally happy, or nearly fo, notwithftanding 
the great inequality of conditions ; — that 
all are fo, when fatisfying the natural defires 
of hunger, fleep, &c. which occupy often 
ten, or twelve hours, of the twenty-four ; 
that the degree of happinefs or mifery, 
depends on the employment of the re- 
maining ten or twelve hours, which con- 
ftitutes the difference between a rifing and 
fatisfied defire ; that labour is an agreeable 
occupation, if it be not exceffive; and that, 
therefore, the poor man has an advantage 
in this refpedl. over the rich, whbfe inter- 
vals (from his having nothing to do) are fill- 
ed up with ennui ^ that is, the uneafinefs' 
which the mind feels from want of employ- 
ment; 
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ment or, as Dr Johnfon expicffes it, " the 
horrors of vacuity." 

This idea feems certainly juft, though 
new; he ought, however, to have added an 
exception as to labour which is truly dif- 
agrccable and unwholfome, not to fay de- 
grading. There is one pleafing refleftion, 
which arifes from the thought, that it will 
probably convince the bulk of mankind, 
that thcy.mufl be very much miftakcn, if 
they envy the rich, or fooliflily fuppofe, that 
Happinefs is as unequally diftributed in this 
world as Riches. 
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Of the Highlands of Scotland. 

I HAVE often heard, that the fubftitution of 
fheep, in place of cattle, in the Highlands of 
Scotland, tends much to diminifh the po- 
pulation there. In order to afcertain how 
the fad flood, I afked a Gentfeman, well ac- 
quainted with this part of the country, and 
who has prefided over the Board of Agri- 
culture, whether this was reallv the cafe ? 
He faid it was a miftake ; for, as fheep, by 
their wool, afford materials for manufac- 
tures, confequently, if proper ufe were made 
of their fleece, the late introdudion of fheep 
farms, far from diminifhing, would be the 
means of increafing population. The infe- 
rence, from what he flared^ feems to be, that 
the fubflitution of fheep for cattle would 
certainly depopulate ; but that, if wobllen 
manufadures were eflablifhed in that part 
of the kingdom^ the people, driven from the 
country from want of work, in confequencc 
of fuch fubflitution, would, as manufadu- 

rers, 
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rers, be removed to, and multiplied in towns. 
Altho' thefe were the fentiments of this of^ 
ficial Gentleman, yet I found, in a conver- 
fation I afterwards had on the fubjeft with 
another intelligent perfon from that part of 
the country, that he was of a very diflferent 
opinion. He maintained, that the idea of 
eftablifhing a woollen manufa<5lory there was 
chimerical ; and that the introdudion of 
(heep-farms into the Highlands would be the 
means of depopulating the country very 
much; for that no fuch manufacture ever had 
been, or could be, eftablifhed, as this part of 
the country was not proper for it. He, 
agreed with me too, in thinking, that the 
diminishing the population of the Highlands 
was a very great lofs to the country ; as, in 
this way, one of our chief nurferies for men 
in the time of danger, wotild be very -much 
weakened; and that for this, -as well as 
for other good reafons. Government ought to ^ 
have been at expcnce in preferving fuch a 
hardy, and truly war-like race of men ; and^ 
on that account, have made an allowance to 
thofe on whofe eftates they were bom and 
bred, and who now, from pecuniary motives 
probably, found it convenient to adopt this 

new 
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new mode of farming. No very confidcr- 
able fum, it is believed, would have been 
fufficient tt) indemnify thefe gentlemen, 
and it would certainly have been very well 
beftowed ; for it fhould always, with plea- 
fure, be remembered who fought our bat- 
tles in Lord Chatham's honourable wars — it 
was the Highlanders, as he himfelf boafted 
in his ufual eloquent manner, in the Houfe 
of Commons. 
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^ bought s on the Right of Patronage. 



WRITTEN IN 1766. 



Toi qu'un injufte orgueil condamne'^ la bafiefie 

Toi qui, ne fans ayeux 6c vivant fans moUeffc, 

Portes feul dans I'ctat Ic fardeao de la loi 

£t fers par tes travaux la patrie & ton loi 

D^utiles citoyens refpedlable aflcmblage 

Que dedaignent les cours, raais qu'eftime le Sage ) 

Peuple j'ofe braver cet infolent m^pris : 

D*atttres flattent les grands \ c'efl i toi que j'ecris. 

"I Epitre au peuple par Thomas. 



It is propofed, in the following pages, to con- 
lider the Right of Patronage as at prcfent 
cftablifhed and exercifed in Scotland, entire- 
ly in a prudential and political point of view; 
and to inquire, with impartiality, freedom, 
and temper,"^ whether it be confident with 
the intereft of the country, the crown, and 
the clergy ? • ^ 
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All men, without exception, are fubjed to 
a variety of diftrcfles ; the many-^ho wet poor 
fuflfer much more than tie few who are ricb; 
hard labour' and want having fallen to their 
lot, and therefore they have peculiar temp- 
tations to murmur, and repine at the condi- 
tion of humanity. 

Such being the fituation of men, it is na- 
tural for all to Hflen with attention and ea- 
gernefs to religion, ^hich promifes them, 
on certain conditions, endlefs felicity in a 
future ftate : but, generally fpeaking, reli* 
gion meets with a much better reception 
from the poor than from the rich. The poor 
are attached to it. cordially, and no wonder, 
as nothing can have a greater tendency to 
foothe and folace thofe who floop under 
the preffure of fatigue, penury, perhaps op- 
preffion, than aflurances that, in another 
world, a very diflferent diftribution of things 
will take place. But the rich, too frequently 
]y from diflike to the conditions, or difbe- 
lief of the dodlrines of religion, do not rank 
themfelves among its votaries. It would be 
needlefs to enlarge more upon this difference 
Ibetween the rich and the poor, as its reality 

HH cannot 
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caanot be difputed either by the men of the 
world or by the religious : liot by the fortn- 
cr, becaufe daily experience difplays it ; not 
by the latter, becaufe numberlcfs texts of 
Scripture prove it. The reader will be pleat 
ed to mark well this' difierence, becaufe it 
is the bafis on which great part of the fol-^ 
lowing argument will be relied. 

On confidering attentively what has been 
hinted, it will be obvious that religion 
ought to be reckoned anobje^ of great con* 
fequence to thofe who have the government 
of mankind: for, as the impreffions that it 
makes are moft forcible and powerful, if the 
people whom it aduates take a wrong turn, 
the (late maybe endangered or overthrown; 
whereas fociety may reap much benefit from 
it, when properly dir^dled, Yov it reconciles 
the bulk of mankind to the inequality and 
hardfhip& to which they are fubjeded from 
the imperfedion of political inftitutions, 
it has a good effed upon their morals, and 
fupplies the defeds of human laws. This has 
tbeen denied by foroe ingenious and impious 
authors ; but a very flight obfervation of man- 
kind will Ttim^ them. Of what prodigious 

ufc 
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xx^G to Society is oxn^ finglc efFe<Sl of religion^ 
viz. the facred regapd for an oath ? without 
which it is evident, that Juftice would often 
be difappointed, both in civil and crinainal 
caCes, for experience (hews, that people will 
deliberately and judicially aver falfehoods, 
to ijvhich however they will not fwear. 

^What has been fuggefted, with what 
will occur to the reader *,muft, it is thought, 
evince, that the end which a ftatefman fhould 
aim at in countenancing religion, and ap- 
pointing a fet of men to explain and incul- 
cate its doctrines, is the comfort and i^ruBioti 
of the common people. 

It is not material to inquire whether, the 
right of patronage owes its birth to the ufur- 
pation of laymen, or to the policy of priefts, in 
prdefr to encourage the eredkion and endow- 
ment of churches. He who built or endow- 

HH 2 ed 



* *^ II ne faut pas toujours tcllement epuifer un fujet 
** qu'on ne laifle rien' d faire au Ledleur. II ne s'sCgit pas 
« dc faire lire, mai$ dc faire penftr." De 1' efprit dcs loix,. 
vol. IL lif. xi. c. 20* 
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cd a church muft have done iTo from a pious 
intention, and therefore there could be xio 
danger in allowi;ng him to name the perfbix 
that officiates in it ; becaufe it never could 
happen that the religious donor would coun- 
teraft, by the fettlement of a minifter, the 
end he muft have had in view in erefting st 
church. But then fuch privilege fliould hav» 
been perfonal, not transferable : for it is ap- 
parent, that as foon as it was allowed to dc-- 
fcend to heirs by fucceffion, or to be trani^ 
ferred by voluntary or legal alienation, it 
might come into the hands of perfons who, 
being dcftitute of the piety of the original 
founder, would have no other objedl; but the 
provifion of a friend or dependent j and; in. 
fad, that fuch is the end which patrons 
commonly have in view, is indifputable. 
At the fame time, it merits particular ob- 
fervation, that, in countries, where a reli- 
gion prevails, in which there is a hierarchy, 
iauchextemal ftiowand ceremony,and,above 
all^ particular forms almoft on every occafion, 
the right of patronage never can be fo abufed, 
nor confequently become fo great a griev- 
ance, as in this country, the religion of which 
admits of no hierarchy, little or no fliow and 

cere- 
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eeremony, ahd no forms whatever. In Po- 
pifh countries, and even in England, the fer- 
mon is the moft inconfiderable part of. the 
fervice ; in Scotland it is the chief. In Po- 
pi(h countries, and even in England, the 
clergyman has his duty prcfcribed to him 
by forms, according to which he muft 
pray, marry, baptife, &c. In Scotland he 
is confined by no form, confequently much 
more depends upon his perfonal abilities, 
and therefore there is infinitely more room 
for a dekBus perfonae in this country, where 
Prejflbytery is eftablifhed, than in the" coun- 
tries where Popery or Epifcopacy prevails* 

Accordingly thcPrefbyterianrfc%ion, and 
all the ecclefiaftical forms and fteps of proce- 
diire in fettling a minifter, obferved at this 
day, plainly fuppofe that the ininifter to 
be fettled is the choice of the people in the 
parifti for whofe benefit he is intended. — 
Thcfe forms, though quite inconfiftent with 
the prefent method of fettlement, in vir- 
tue of prefentatioiis from patrons, are flill 
kept up and gone through on every occa- 
fion: particularly a call muft be moderated, 
(as the phxafe is) and fuftained before the 

fettle- 
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fettlement can proceed*, though, perhaps, 
fubfcribcd only by the exdifeman of thepa^ 
rifh, or the patron's fador or gardener; 
while, at the fame time, all the people in thq 
parifh, high and low, rich and poor, heritors, 
ciders, and heads of families, may have to a 
man entered their difapprobation, and dif- 
fent. That a paper fubfcribed by an excife- 
man, the patron's fador, or even by two pt 
three heritors, perhaps non-refidents, fhouM 
be called aCall, when all the refiding heritors, 

eldeirs^ 



• The ftylc of a Call rans as follows : — ^^ Wc the heri- 
*' tors, elders, and magiftrates, of the town- council of 
** (if to a burgh) being dcffitutc 

" of a fixed paftor, and being moft affured by good infor- 
•* mation, and our own experiena of the tninifterial obiH' 
** ^iVx, piety, literature, and prudence, as alfo of the fuii" 
** ahknefs to our capacities of the gifts of you Mr A. B. 
" preacher of the gofpel, or zhinifter, at C, have agreed, 
'* with the advice and confent of the pqri/bioners foreilud, 
" and concurrence of the Reverend Prelbytery of D. to 
*' invite, call, and entreat j Jikeas, we, by thefe prefents, 
** do, heartily invite, call, and entreat you, to undertake" 
<< the office of a paftor among us, and the charge of our 
** ftitils : And further, upon your accepting of this bur 
^' call, pronilfe you all dutiful refpeA, encouragement, and 
'« obedience, &c." See Stewart's Colleftions, Tit. i. where 
alfo the other fteps of procedure are fet forth. 
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elders, and heads of families, have declared 
their averfion and diflike to the^prefentee^ 
is a flrange abufe of language, and to find. 
it a. Call, and fuftain it as fuch, is furely a 
great abufe of judicial power. 

It is plain, therefore, to common fehfe, 
that the right of patronage is incompatible 
;with the Prefbyterian religion. One of them 
muft^ yield, for by endeavouring to keep up 
both, we run into much abfurdity, contra- 
diction, and indecency. 

From what has been argued, it feems to 
follow, "that the end of fettling a minifler 
in a parifti, which is the comfort and inflruc- 
tion of the common people, cannot be at- 
tained, if an unlimited exercife of the right 
of patronage be allowed ; becaufe, for the 
mofl part, patrons will not have that in view, 
but the provifion of a friend or dependent. 
In fa6l, it is found that the prefent method 
of fettlement does by no means anfwer the 
end. If a late calculation be right*, 120,000 

of 
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* This Paper was publiflied in 1766. 
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of the people of this country have left the 
cftabliihed church ; and, it cannot be de- 
nied, chiefly on account of patronage. A 
Prelbytery of Relief; (as it is juftly called,) 
has made irs appearance, and carries oflFvaft 
numbers even of our more moderate people, 
bccaufe it differs only from the eftabliflied 
church as to patronage. 

Every time the right of patronage is 
improperly exercifed, it is certain that more 
of the people of this t:ountry will take 
refuge with that prefbytery,which threatens 
to be the moft formidable enemy that the 
cftablifhe4 church, ever faw, as it muft very 
foon ingrofs a great majority of all the feri- 
ous people of Scotland. 

It has been often faid by the advocates for- 
patronage, that the Seceders. would in time 
lofe their ground, and our people tire of 
leaving the eftablifhed church. 

But ij was never rcafonable to expcd this, 
fince patronage is abfolntely iriconfiftent with 
the Prefbyterian religion. Thofe commonly 
called Secedcrs have fplit among themfelves, 

yet 
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yet there' is no rcafon for faying they have 

ioft ground' ; and now that a • Pi?efby tery of 

Relief has been tolerated, t^^^hich differs from ' 

the eftablilhed church in nothing but in 

this fingle point, there is no doubt ithat 

the defection will grow ftronger and ftrong- 

er every day, as patronage is inconfiftent 

with the Prefbyterian Religion, and ai the 

common people of this country are much 

attached to that religion. ' ^ 

There is no arguing agaitift the fad, 
that, within thefe two or three years, fo far 
from tiring of leaving iheeftabliftied qhurch, 
the people in this, country have been quit- 
ting it in great numbers, and muft continue 
to do fo, unlefs caufes Ihall f^il to produce 
their ufual eflfedU. ' . 

It has been often urged by the advocates 
for Patronage, that, if the church beftowed 
proper care and attention in licenjQng and 
ordaining young men, there could be no 
room for. complaint ; as, then, it would not 
be in the powpf of a patron . tq abufe his 
righi by prefeh^fig an improper perfon. — 
But it is obvious, that thofe who can fe- 
• . II rioufly 
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rioufly ufc, or be. much influcmced by this 
trgutnent, have very little knowledge of the 
world, as it is evident that^ ia every pro- 
feffion: which is tiumerotij, many, though 
. not.propcrlyqiialified,muft be admitted. No 
. man would chufe.td truft hi^ caufe to every 
advdcate, or his life to ^very phyfician, that 
- has beeh: admitted inta the Faculty ; ^d it 
is not reafonxble to exped more pcrfe(9;ion 
in this refped in divinity,- than in law ot 
phyfic ; befides, it ought to be obferved,that 
different parifties require different pallors ; 
fo that a patron' may abufe his right by 
prefenting a perfon very well qualified for 
one placed to another in diflferent circumr* 
fiances. * 

Fraxinus in fylvis pnlcherrimay finus in hortis^ 
' Populus influviis, abits in moraibus altis. 

It alfo ought to be attended to, that, 
though the right ctf^^patronage muft al- 
ways be odious to pfeiiiyterians, yet it has 
been rendered more fo of late^., by the 
great change in the ftyie, manners, fcnti-. 
ments, atid fermons of the clergy.. They 
are, ho doubt, How more learned, more phi- 

. lofophic. 
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lofophicy and more celebrated in the repub- 
lic of letters^ than' tbey were tedf axeutury 
ago ; but it does not therefore follow^ that 
they ijrill give more Comfort and iiiftrudfcion 
to tlte common peojrfe- The eonfeqUcnce 
natixrally to be expeSed firom the altera - 
tioxi ^as, that they wonld not be inclined 
to preach on fubjcc^ts agreeable to the peo- 
ple, in a ftyle fuitable to their ca^achies^ 
nor conform them&lv& to that ftridnefe 
amd aufterity of life \^^hich the B<3«ibns of 
tne corftmon people exa<9;- Accordingly, 
this is juft what has happened ; and, on that 
accoont, moft of the yoimger clergy ha.^^' 
been peculiarly 'dMagre^abte to the people 
for fome time paft, and moft of the mii&tt 
JittlementSj as they are properly called, have 
been owing to the right of patronage being 
exerciled in; favour of clfergy men t)f that 
defcription. At the fame time, thefe young 
gentlemen, imagining that they were un- 
able to gain the good grkces of the pteo- 
ple, and thit they would never obtain be- 
nefices, if the dhoiee o^ their minifters 
fhould be left to them, l^aVe exerted them* 
, felves to the utmoft in fupport of Patron- 
age, and raifed an outcry^againfl the peo- 

112 pie 



2^52 ibett^bisbn the 

pic as extravagant as it is unreafonable— ^ 
This^ for a cohfiderable time, made a great 
impreilioh on many of the landed intercity 
as -^tW as on mod of the ruling elders who 
attend the General Aflembly j and therefore 
they, for fbme time, threw, their weight in-^ 
to the fcale againft the people. However, 
it is believed, that the greateft part of 
thefe refpcdablfe gentlemen have at length- 
been undeceived J at leaft, as to the rul- 
ing elders j it is a certain fad, that the de- 
cifiqns* of the Affembly 1764. in favour of" 
patrons, ivere carried by a majority of mini- 
ftcrs againft the ruling elders. Nor hav6 the 
younger clergy flopped here^ but they have 
carried their zeal for Fattonage to fuch a 
height, as to perfecute fome. of their breth- . 
rjcn, who, from a' principle of confcierice, 
would not concur with them in enforcing 
prjefcntatipiiSi 

Thei conclufion from what has been 
ftated, is^ that rehgion is of advantage to 
the , ftate j that the end of fettling minif- 
ters in pariflie^ is. ^the, cdmfp'rt and inftruc- 

i ; tion 

I 

* In the cafes of the Pafifhcs ©f Sliots and Glafgoirt 
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tion of the common people j that this, Co 
fer from being accompliftied,, has, on the 
contrary, been fruftrated by an improper ex- 
ercile of the right of patronage ; that this 
has obliged great numbers of the people to 
albaxidon the eflablifhed church, and will, in 
time, withdraw from it all thofe who have 
any regard for religion; which, it is apparent, 
imufl; be attended \^ith very difagreeable ef- 
fects. This leads to the confideration of the 
right of patronage^ in fo far as the intereft 
of the country, the crown, and the clergy is 
concerned. 

As to the Country, what advantage arifes 
to it from the right of patronage, is not very 
obvious; but the difad vantage and lofs which 
it occafions is flriking.^ 

It is palpably a great lofs to the coun- 
try to be burdened with the charge of 
an additional church and minifter in eve- 
ry parifh ; which, in all probability, it foon 
will be, as there are already two churches 
and two miniflers in many parts of the 
country. The maintenance of an additional 
church and mijiifler in a parifli, runs the te- 
nants^ 
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nants and labouring poor into an eipencc 
which they are not well able to bear. Ac- 
cordingly both they and the landholders 
feel it ; it therefore has become not uncom- 
mon, in buying eftates, to inquire; whether 
the tenants are Seceders, or attend the cfta- 
blifhed church. 

This expence ftiuft, for the moft part, 
uhimately fall upon the landed intereft ; 
and it feems to be plain, that nothing 
but the greateil infatuation, or iinpofition, 
can induce them to fupport patronage 
by their influence. The right of patron- 
age belongs to an inconfiderable iium^ 
ber of landed gentlemen ; it is chiefly 
Tcfl:ed in the Crown and royaf boroughs : 
what pleafure then can the landed inte- 
reft take in feeing their tenants and fer- 
vants exhaufted by fuch unneceflTary ex- 
- pence^ in' Confequence of a regulation 
which gives them no additional power,, 
authority, or any advantage whatever; but, 
on the contrary, makes them perfeftly in- 
iignificant, and mere cyphers in a matter in 
which they certainly fhould have a great deal 
to fay ? * 

It 
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It iriay, perhaps, be obferved, that many 
of the landed gentlemen arc very indifferent 
for their owni part what mlnifte'rs are fettled : 
if fo, they ftcmld never thvart the inclina- 
tions of the common people, rbut endeavour 
to give them a miiufter as agreeable as poA 
fible ; becaufe then they will promote the 
end of his fettlement^, viz, the advancement 
of religion, which is both for their intereft 
and <hat of the country in general, on ac- 
count of its good efteiSs : for, if the eftab- 
lifhed clergy are of ho ufe in promoting 
that end, it feems to be indifputable, that 
the money laid out in maintaining them is 
thrown away, ^ 

But if the trueobjc(9: in fettling a minifter 
in a panfh be ncgle<aed,and the fubfiftence 
of a prefentee, though altogether ufelefs, be 
regarded as the only end of a fettlement; 
why ftiould not the landed gentlemen have 
votes in the appointment of minifters, as well 
as in that of fchoolmafters and coUedors of 
the cefs ? Is not the ftipend of all thefe of- 
ficers in reality paid by a land-tax out of 
their eftates ? 

The 
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The right of patronage, as at prcfent ex- 
ercifed, has a ftill worfe effedl ; becaufe it 
has a manifeft tendency to bring religion in- 
to contempt with the common people. What 
can be more fhockingly abfurd than to fee a 
minifter of the gofpel fettled by a troop of 
dragoons ? What more difgufting than to fee 
a minifter of the gofpel, though difregarded 
and delpifed by every perfon in. the pa- 
rifti, fit down contented, becaufe, neyerthe- 
lefs, he enjoys the manfe, the glel?e, ^d the 
ftipend. 

Populus mejibilatj at mibi plaudo, 

Ipfe domi nummos Jimul ac fonttmplor in. area. 

The common people are too fenfible not 
to difcover, that the objedl which patrons, 
and others in power, have, i« not the ad- 
vancement of religion, nor the comfort 
and inftrudlion of the people, but the fub- 
fiftence of a friend or dependent; and that 
what the intruding paftor has in view, is not 
to tend the flock, but to Ihear the golden 
fleece. This certainly fliould be concealed 
(at leaft from the people) as much as poflible; 
for, if once they perceive it, there is fomc 

rifk 
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rifk that they may become difgufted at reli- 
gion, and conclude with an impious Italian, 
who, after being informed of the fmallneft 
of our ftipends, and comparing them with 
the great benefices and dignities which the 
Romifli clergy enjoy, exprefled himfelf to 
this purpofe,-^** Ihe Church of Rome is a great 
" cheat, — the Church of Scotland a tittle cheat. ^^ 

The only advantage which, it is pretend- 
ed, relults from the right of patronage, is 
peace and quiet. This might have been al- 
iedged, perhaps, with fbme plaufibility, when 
patronage was at firft revived; but it is 
aftonifliing it fliould be ftill dwelt upon, 
now that we have had the experience of it 
for a number of years, during which we have 
been continually harrafled with diilurbanciss, 
divifions, and fchifms. 

It may poflibly be true, that, in royal bo- 
roughs, where politics and party-rage pre- 
vail, before fettlements took place much fb- 
licitation and altercation would hkppen; but 
does that afford any argument againft al- 
lowing a free choice to the people in gene- 
ral ? It might as well be contend^, that the 

KK Houfc 
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Houfc of Commons fhould be aboliftied, be- 
caufe eledlions in burghs often give rife to 
much drunkennefs, corruption, and perjury* 
The bell things may be abufed. 

But the allegation, that the eledlion of 
minifters by the people would occalion dif- 
turbance, is redargued by obfervation and 
experience. There are, it feems, one hundred 
aiad twenty fchifmatic minifters juft now in 
Scotland, none of whom are fettled by pre- 
ientations, but upon a call or ele<5lion by the 
different people who have withdrawn from 
the eftabHflied church ; yet we never heard 
of diffention, not to fay difturbance, among 
them at thefe eledlions. And though they 
fhould differ fometimes, and come to a vote, 
yet that would not produce any divifion, or 
even a law-fuit : for mankind are fenfible, 
that when a number of people are not agreed, 
the difpute muft be ended by putting the 
queftion, and thofe who are outnumbered 
cheerfully fubmit. Thofe called Seceders 
have indeed fpUt among themfelves on points 
of faith, and have had two or three law-fuits 
before the Court of Seffion, about the pro- 
perty of churches and minifters llcuf^s, which 

they 
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they had built when united ; but when had 
they any difturbance or law-fuit about thfe 
elecflion of a minifter ? 

There are many churches on the eftabUfh- 
ment not fubjecft to patronage,and they have 
been planted for ages without any difturb^ 
ance. In North Leith, the right of elefting 
the minifter is, and has been, vefted in the 
neighbours and inhabitants for two centuries; 
and yet it is a facS, that, during that very 
long period, they have never had any dif- 
pute or diflPerence among themfelves about 
^fupplying a vacancy. Many other inftances 
to the fame purpofe might be mentioned, but 
it is unneceflary, as the fadl is as notorious 
as it is ftrong, and therefore the cry againft 
the turbulence and uureafonablenefs of the 
people is a very great miJQreprefentation. 

Before concluding this branch of the argu- 
ment, it will not be improper to take notice of 
another topic on which thofe gentlemen have 
infifted n[iuch, viz. that the people, or rather, 
as they are commonly called in derifion, the 
Chriftian People, have no fort of right to chufe 
their minifters, and that the notions they enter- 
KK 2 tain 
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tain to the contrary, have been mftilled int<^ 
them .by clergymen over-zealous for religion, 
or over-anxious for popularity. 

To this it is anfwered, that, as the end of 
fettling a minifter in a parifli evidently ought 
to be the comfort and inflrudlion of the 
people, it is extremely juft and natural* for 
them to infer that they have a right to eledl 
him. 

It is likewife very wrong to blame any of 
their minifters for inftilHng this notion into 
them. It is the Prefby terian religion which 
gives rife to it, and every ftep of ecclefiafti- 
cal form and procedure in the fettlement of 
a minifler, muft confirm them in it. 

Befides, the gentlemen who lay fo much ' 
ftrefs upon this topic would do well to 
confider, whether or not the revival of pa- 
tronage, by the Adl 1 2mo Antics^ be confiftent 
with one of the two eflential and unalterable 
articles of the Union ? By the Scottifli adl 
for a treaty of union, 1705. c. 4. it is, " pro- 
" vided alfo that the faid commiflioner Ihall 
" not treat of or concerning any alteration 

** of 
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** of the worftiip, difcipline, and government 
*' of the church of this kingdom, as now by 
^\ law eftablilhed." An adl immediately be- 
fore the Union, 1706, c. 6. after narrating 
that the treaty had been reported to Parlia- 
ment, and that it was " reafonable, and ne- 
" cefTary, that the true Proteftant Religion, 
'* as prefently profefTed within this king- 
" dom, with the worfhip, difciphne, and go- 
" vernment of this church, Ihould be eifec- 
" tually, and unalterably fecured," doe's 
" eftablifh and confirm the faid true Prote- 
** flant Religion, and the worOiip, difcipline, 
" and government of this Church, to conti- 
** nue, without any alteration^ to the people 
" of this land, through all fucceeding gene- 
" rations." And immediately after the Union, 
another a^ pafled to the fame purpofe ; and 
it further ftatutes and ordains, " That this 
'* A(5l of Parliament, with the eftablifhment 
" therein contained, fhall be held and obferv- 
" ed in all time coming, as a fundamental 
" and elTential condition of any treaty of 
" union to be concluded betwixt the two 
" kingdoms without any alteration thereof or 
" derogation thereto^ in any fort ^ for ever^ 

There 
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There is indeed no exprefs mention of tlie 
abolition of patronage by the adli69o; but 
is it not evident, both from the words and the 
fpirit of thata(5l, that it was underflood and 
intendedjthatthe Prefbyterian Religion fliould 
be preferved unhurt, and inviolate/ in every 
particular, as it was then ? Now, fince the 
right of patronage has been fliewn to be in- 
confiftent with the Prefbyterian Religion, it 
leems to follow, that the acS of Queen Anne, 
reviving that right, was an infringement of 
one of the unalterable articles of the Union, 
and confequently contrary to law ; for it 
furely v/ill not be maintained, that an article, 
declared to be unalterable, may, notwith- 
ftanding, be .altered. If it may, then the on- 
ly, other article on the fame footing muft 
fall too, and our land-tax may be raifed above 
L. 48,000. 

This confideration like wife furniflies a good 
aniwer to another common topic of decla- 
mation in favour of patronage, that it is a 
civil right conferred by fpecial adl oi Parlia- 
ment : but (fuppofmg that this article of the 
Union may be alteried) it is plain that this 
topic can be of no ufe in the argument : for 

the 
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the queftion then i^, whether the law be good 
or bacj, falutary or noxious ? as it fbrely can- 
liot be inaintained, that every adl of Parlia- 
liament that paffes muft ftand for ever un- 
repealed. This feems to be a do(5lrine as lit- 
tle calculated for the times as any that can 
well 'be figured. 

As to the intereft of.the Crown in this mat- 
ter, it muft be acknowledged that it has gaiil- 
ed more by the revival of the a<5l with re- 
gard to patronage than any other party 
concerned; for as the greateft part of patron- 
ages belong to the CrowA, and as an addition 
to the number of offices in the Crown's 
gift will always be thought for its advant- 
age, it cannot be denied that the Crown has 
profited by the reftoration of this right. At 
the fame time, as the rigorous exercifc of 
it will infallibly drive away all the fe- 
rious people from the Church of Scotland, as 
that church was certainly firmly attached to 
our prefent happy eftablilhment, and, as it is 
by no means certain what notions the Sece- 
ders and other fedlaries may entertain, or 
what turn they may take, it may be doubt- 
ed whether it be for the j-eal intereft of the 

Crown 
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Crown to oppofe the abolition of patronage. 
In 1 745, the Seceders appeared in fupport of 
our happy eftablifliment, but it is believed 
they did fo ,not becaufe they did not think it 
bad, but becaufe they thought that, the. otiier 
then threatened would be worfe. In 1715, 
and in 1 745, the influence of the eftablifli- 
ed clergy over the people in fupport of go- 
vemmcnt was confpicuous ; but now, many 
of them have loft all fort of influence with 
their people, and in time, if patronage is 
continued, the whole of them will. This in- 
fluence muft pafs to the fchifinatic preach- 
ers, who, in all probability, will alter their 
tone, and become difaffedled whenever they 
find that they have the whole, or a great ma- 
jority of the people, to fupport them. 

Upon this branch of the fubjed:, which is 
fomewhat delicate, it fliall only be further 
obferved, that a rigorous exercife of the 
right of patronage in the Crown, is, by 
no means, confiftent with the clemency 
fliewn in the management of its other rights. 
The King is always a gracious fuperiour. — 
Every man chufes rather to hold of his Ma- 
jefty than of a fubjed. Why fhould not his 

Majeftf 



i 



Right ofTatronagc. 265 

Majefty be a gracious patron? And here it 
^w^ould be improper to pafs over a late 
inftance of Benignity and gentlenefs even in 
tKe exercife of the Royal right of patronage. 

A vacancy having happened in South 
Leith, , and the Weft Church, the people 
in thefe parifhes preferred a dutiful pe- 
tition to his Majefty, reprefenting their ear- 
' neft wifli and defire, to have the gentlemen, 
^vho are now their minifters, fettled among 
them; and his Majefty was gracioufly pleaf- 
ed to give ear to their entreaties, and to grant 
a prefentation accordingly. An exercife of 
the Royal right in this manner would fure- 
ly give much fatisfadtion to all concerned. 
It may be feen from the public news-papers 
how fenfible the people were of the favour, 
and how defirous to exprefs their gratitude 
to fome of the honourable gentlemen in ad- 
miniftration who happened foon after to be 
in this country. 

Were the patronages in the Crown to be 
always ufed with the fame benignity and be- 
neficence, that thofe juft now mentioned 
were, and the other Royal rights hitherto 

LL have 
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have been ; how happy would it be for the 
natioa that every patronage in Scotland were 
veiled in his Majefty ! 

As to the intereft of the clergy : That the 
right of patronage is diametrically oppofite 
to the iiitereft of that refpedtable body, feems 
to be a propofition as plain as any that can 
well be conceived. The influence of the 
clergy with the Crown^ and with the land- 
ed intereft, ought to depend on theLr influ- 
ence with the people. The efFeft of patron- 
age is to leffen, nay, to annihilate that influ- 
ence; for, as it has already transferred many, 
fo it will infallibly in time transfer the whole 
religious people in Scotland to the fchifma- 
tic preachers: when the whole fhall be tranf- 
ferred, what will become of our clergy ? Do 
they imagine that the landed gentlemen will 
maintain clergymen for their own private 
edification ? Do they imagine that the land- 
ed gentlemen will continue to pay a heavy 
land-tax, in order to fupport a number of 
men that do not ferve the purpofe for which 
they Were defigned, though they be excel- 
lent philofophers, hiftorians, and poets ? 
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It muft, therefore, at firft fight, feem ^onaz- 
ing and vinaccountable, that clergymen, who 
in no age of the world have been accufed 
of inattention to their own intereft, ihould 
delert the people to whom they owe their 
rife and exiftence, and fandtion meaiures 
whiclx muft bring contempt, and perhaps 
min, upon their order ! It feems impoflible 
to account for the phaenomenon, otherwifc 
tKan from there being a party among them, 
which has, for a good many years paft, had 
the lead in church-courts. But the intereft 
of that party does not conftitute the intereft 
of the body ; and even that party would be 
fatisfied that patronage is not for their in- 
tereft, were they to allow themfelves to think 
on this fubjedl with the fame coolnefs and 
ability that they do oh other topics. 

In cafe the landed intereft and the clergy 
ihall apply for, and obtain a variation of this 
patronage-acft, it will require much wifdom 
and deliberation to put the eledion of a mi- 
tiifter upon a proper footing ; for the adl 
1 690 is doubtlefs liable to many folid ob- 
jcdions. "Various opinions have been farm- 
ed upon this matter, and many feem towifli 

LL 2 that 
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that the right of cledion were lodged w^ith 
the heritors. That they are entitled to votes 
is obvious, but if the principles above laid 
down be juft, the power of election, fhould 
not be lodged in them folely : for the end 
of fettling a minifter in a parifh is the com- 
fort and inftrudion, not of the rich, who 
are commonly underftood to be the Heri- 
tors, but of the poor, that is the tenants^ la- 
bouring people, &c. ; and therefore it may 
be juftly dpubted, whether that end would 
be attained, if the right of eledion were 
lodged with the former. However, it is 
neediefs to enlarge upon thi$ at prefent ; 
would it were come to the fettUng a proper 
plan ! for, though it would no doubt be dif- 
ficult, yet it is ridiculous to fay that it would 
be impoflil5le. 

In cafe the landed intereft and clergy {hall 
not apply for, or obtain a variation of the 
patronage-a6t, then it will be proper to con- 
fider whether any method can be fallen up- ' 
on to remedy, in part, a grievance that can- 
not be entirely removed. Poffibly a good 
many patronages might be pur chafed by the 
people. Several patrons, it is reafonable to 

think, 
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think, might be prevailed upon to accept of 
a, good price for their right; and the monej 
requifite for building a meeting-houfe and 
fupporting a minifter, would furely be a fuf- 
ficient equivalent. But this fcheme cannot 
be of univerfal ufe ; for many patrons will 
not fell, many cannot ; and, in cafe a varia- 
tion of the patronage-a<9: be refufed^the on- 
ly proper relief can come from the patrons, 
and from the clergy. 

Patrons,' w^ho are imprcfljed with a fenfc 
of religion, cannot, confidently with their 
own principles, abufe their right ; and they 
would be iftuch confirmed in their good dif- 
pofitions, by perufing the laft chapter of 
Biftiop Burnet's ** Treatife on the Paftoral 
Care." From which, by the bye, it appears 
that his Lordftiip confidered the right of pa- 
tronage, even in England, as a fort of griev- 
ance.' 

If there be any patrons, who do not pay 
attention to religious matters, they, too, 
(hould refledt, that the good of the country^ 
and common humanity, require, that they 
fliould not ufe their right with defpotic rin 
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gour. That the good of the country requires 
this, it is hoped has been akeady proved ; 
and that commonhunianity requires it, they 
muft perceive, on thinking for a ftioment 
on their own fituation, and that of the com- 
mon people. They are gentlemen of for- 
tune, who live in affluence and eafe, while 
the common people ftruggle with labour and 
want. It is a common and juft faying, that, 
** A merciful man is merciful to his beaft i^ 
and indeed nothing more certainly denotes 
a bad heart than unneceffary cruelty, or even 
feverity to brute animals : but, if we ihould 
be merciful to all creatures, how much more 
fhould we be fo to mankind? It is undoubt- 
edly the particular duty of thofe favour- 
ed with high flat ion and fortune, to com- 
paflionate the hard fate of the people, 
and to fweeten for them the bitter cup of 
life as much as poflible. Thofe who have 
not obferved the common people, cannot 
eafily comprehend how much comfort they 
receive from a minifter with whom they are 
pleafcd ; thofe who are acquainted with 
them, know it is very great. If a morfel of 
oat-cake, and a draught of milk, will be rc- 
liflied more by a poor man, if under the mi- 

niftry 
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niftry of a clergyman to his tafte, alas ! why 
(hould he not be indulged*? 

The clergy might, if they pleafed, do a 
great deah The rich and the poor do not 
like the fame fort of fermons ; for obvious 
reafons, it is impoflible they fhould. The 
poor are mofl ready to believe and em- 
brace the dodrines of religion, but the 
fplendid gQod works of virtue is beyond 
their narrow coniprehenfion. What can be 
more incongruous, than to defcant on cha- 
rity> to a fet of men, moft of whom* have 
but eightpence a-day ? Difcour fes on the 
vanity of riches, the danger of ponefling 
them, the myfteries of religion, and the fu- 
ture happinefs of the poor, are thoTe which 
do, and mull delight the bulk of mankind. 
By what art did Mr Whitefield draw thou- 
fands, and ten thoufands, daily to hear him? 

It 



* Oppriftute i contumaci 

Son gli ^Jdegni allor perfhejji^ 
Ma injterir contro gli opprej/i 
^uefio e un baiharo piacer. 

McUft. U Clem, di Tito, A. I. Sc. 4. 
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It was not by declaiming on moral fubjefts. 
He humbled the rich, he comforted the 
poor ; and whoever will do fo with tolerable 
ability, muft be popular. 

To conclude, a variation of the patron- 
age-ad is devoutly to be wifhed; but if that 
(hall be refufed, fome check, or pdlliative 
at leaft, fhould be thoyght of: for, it k 
too clear, that the procedure at prefent is 
unjuft, inhumane, and impolitic- 

An opportunity of knowing the particu- 
lars of mod of the violent fettlements, for I 
ten yej^rs paft, gave rife to thefe reflec- 
tions ; their publication is owing to nothing 
but a concern for the people, and good 
wiflies to the church of this country, and 
is by no means intended to ferve or offend 
any party whatever. 
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Of Religion. 

In the Monthly Review for 1792, (VIL350.) 
I met with the following very fingtilar ob* 
fervation, taken from the Memoirs of Dv 
"William Stahl, a German Phyfician, who was 
long ill the Inquifition at Goa and Lifbon : 
Religion, (he fays) in all countries, is the 
aid of poUtical government; and this is 
preciiely what it fhould not be : for, if a 
government fupports a particular religion, 
(rather mode of reUgion) that religion will 
fupport the government; both will go hand 
in hand together, and make it their point 
to palliate the defeats of one another ; op- 
prefs thofe who are inclined to make ufe* 
ful reforms, jindfpread the feeds of difcord 
" and animofity. In Portugal, religion fup- 
** ports political government, political govern- 
ment fupports religion ; and, by fo doing, 
they difguife the truth from the multitude, 
^' gnd make them, the fport of their recipror 
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^* cal corrupt interefts ; by which error, fu- 
" perftition and injuftice are propagated, 
" faiKflioned, and confecrated, from genera- 



'*^tion to generation. 



This paragraph has been written in a pai^ 
fion. Religion, as it addreffes itfelf in the 
ftrongeft manner to the hopes and fears of 
men, muft acquire, at leaft during a certain 
period of civil ibciety, a very powerful influ- 
ence over them. It can, for a long time, well 
fuppoit itfelf without the aid of civil govern- 
ment; nay, it would abforb it altogether, 
were not many precautions taken to reftrain 
its miniflers from the attempt. Every wife 
governmenpt, therefore, will be attentive to 
religion. The queflion is, what it ought to 
do I 

If it be found that a particular religion Is 
congenial to the government, it follows, 
that fuch religion ought to be eftablifli- 
ed as national ; and further, that every other 
religion ought to be profcribed. This con- 
cludes againfl toleration, and leads to perfe- 
cution ; for toleration affords to fedaries an 
opportunity of drawing numbers, nay all, 

from 
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from the eftablifliment ; which cannot be 
permitted confiftently with the ^ fuppofition, 
that fuch eftablifliment is neceflary to the 
being, or well-being, of the ftate. But then 
experience has proved, that perfecution, i. e. 
punifhment, is both a dangerous and infu£B- 
cient remedy. The confequence has been, 
that moderate governments have contented 
themfelves with endeavouring to check other 
religions by difcouragements only, fuch as 
difabilities and incapacities. But If punifli* 
ment be unable to check, mere difcourage- 
ment muft be lefs fo ; therefore, as the mea- 
fure is in itfelf unjuft, it feems to follow, 
that univerial complete toleration ought to 
take place. If fo, it may be thought that 
the expence (generally enormous) of a na- 
tional religion ought to be fpared, and that 
every man ought to pay his own prieft, which 
is the rule in fome parts of North America. 
For univerfal toleration furely implies, that 
the government has no poUtical apprehen- 
fions from- any religion; and fuppofes that 
the welfare of the ftate cannot be eflPe^- 
ed by any j therefore, the expence of main- 
taining a particular one is needlels. There 
ought to be either ah univerfal complete 
MM 2 tolera- 
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toleration, otnone at all; the middle method 
of difcouragement is evidently inadequate to 
protedl the favoured religion from the in- 
roads of fedlaries. Now, if it has not utili- 
ty to recommend it, juftice it certainly has 
not ; and therefore it ought to be difconti- 
nued, as it commits wrongs and creates dis- 
content to little or no purpofe. 

The Pope, vrho imprifoned Galileo for 
teaching the true theory of the Heavens, has 
been condemned very generally, but perhapg 
not juftly. There feems to be great reafon 
for thinking, that he did no more than what 
& rigid regard for hisTeligion and intercft: re- 
quired ; for that theory dihiitiifhed the dig- 
nity of the Earth, arid, confequently, that of 
Man, and made Way for the fiippofition of 
a plurality, and, indeed, infinity of worlds, 
which might aflford a plaufible argimient to 
infidels. : 

One of the late Orthodox PhilofopherS, af- 
ter flaring a variety of obje<aions to that fup^ 
pofition, adds, ** we mufl believe that the in- 
" habitants of the other planets had the fam6 
^ duties to fulfil with regard to the Divini=^ 
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•* ty ; but in cafe of a tranfgreffion^ fuch ai 
** unfortunately happened on our globe, who 
^ had been the Redeemer to appeafe the vcn- 
*' geance due to their crimes ? Will it be faid, 
^' that the punilhment of the Crofs was more 
*' than fufficient to expiate the fins of a mil- 
*' lion of globes ? We canndt doubt of ir 
^' from the extent of the facrifice ; but then 
^' how much ought we to glorify otirfelves, 
*^ that the Son of God made himfelf Man, 
*' and gave to Our paltry globe the preference 
*' of exhibiting on it the excefs of his love ! 
** This refleiSlibn, well confidered, muft ex- 
clude the fyftem of plurality of worlds, or, 
at leaft, adjudge to our earth a prefer- 
** ence over the other planets/'-^— Recherches 
lur les influences folaires et lunaires, par Mr 
Robert de Lo Loaza a Londres 1788. 

Since writing the above,I have read Paine's 
J)amphlet, entituled, " The Age of Reafon ;'' 
and I find, that his chief argument againft 
Chriftianity is foimded on the infinity of 
worlds. See p. 56. ** From whence then 
" (he fays, p. 46) could arife the folitary and 
*'ftrange "conceit, that the Almighty, who 
^' had millions of worlds, equally dependent 
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" upon his protedlion, Ihould quit the cafe 
"of all the' reft, arid come to die in our 
" world, becaufe they fay one man and one 
" woman had eaten an apple ? And, on the 
" other hand, are we to fuppofe that every 
" world in the boundlefs creation had an 
" Eve, an apple, a ferpent, and a Redeemer ? 
" In this cafe, the Perfon,who is irreverently 
*' called the Son of God, and fometunes God 
" himfelf, would have nothing elfe to do, 
" than to travel from world to world in an 
" endlefs fucceflion of death, with fcarcely a 
*' momentary interval of life/' 

The obfervition of both authors feems to 
be founded on a fuppofition of which there 
is no evidence, lior indeed probability, viz. 
that all other worlds are fimilar to ours. 

I have often heard it aflerted, that the 
Prefbyterian Religion was democratical; but 
that it is by no means fuch will appear 
from the following paflage in our Confef^ 
fion of Faith (iii. 6, 7.) " As God hath ap- 
" pointed the eleSl into glory, fo hath he by 
*' the eternal and moft free purpofe of his 

will, for-ordained all the means thereun- 
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to. Wherefore, they who are eleiEled be- 

** ing fallen in Adam, are redeemed by 

*' Chrift, by his Spirit working in due fea- 

*^ fon ; are juftified, adopted, and fandlified, 

" and kept by his power through faith un- 

'' to falvation. Neither are any other re- 

*' deemed by , Chrift eflPe(5lually called, juf- 

*' tified, adopted, fandlified, and faved, but 

** tbt tk6l only, ^be rejl of mankind God 

'' was pleafed, according to the unfearchablc 

'' coimfel of his own will, whereby he ex- 

'* tendeth or withholdeth mercy as he plea- 

** feth, for the glory of his fovereign power 

** over his creatures, to pafs by and to ordain 

*' tbem to dijhonour and wrath for their fins ^ to 

" the praife of bis glorious jufliceJ* And chap. 

X. §. 3. Declares, " EleB infants, dying ^n in- 

*' fancy, are regenerated and faved by Chrift, 

** through the Spirit, who worketh when, 

*' where, and how he pleafeth. So alfo are 

** all other ele£t perlbns who are incapable 

** of being outwardly called by the miniftry 

*' of the word. Others not eleBed^ although 

" they may be called by the miniftry of the 

" word, 2Lnd rmj haye fome common operations 

" of the Spirit^ yet they never truly come 

" unto Chrift, and therefore cannot be fav- 

"edj 
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•^ ed; much lefs can men^ not prof effing the CbriJ^ 
" tian Religion^be faved in any other waywbat- 
*^ foever, be tbey never fo' diligent to frame tbeir 
" lives according to the light of Nature^ and 
^* the law of that Religion they do profefs^ and 
• * to ajfert and maintain that they may^ is very 
^* pernicious^ and! to be dete/led.^^ 

It is the intereft of all monarchies and 
ariflocracies to encourage the defence of 
fuch a Religion ; for as men readily believe 
what they wifli, few Chriftians will doubt 
of their being of the eledl ; and, wheBLever 
.they believe that few only are ^ to be faved, 
and that all the reft are to be doomed to 
dilhonour and wrath, in the ne:3^t world, that 
muft have a ftrong tendency to reconcile 
them to inequality of fortune in this. And as 
they believe, at the fame time, that there is in 
Heaven a gradation by intermediate ranks 
from the Deity to the faint, they cannot diA 
approve of there being an analogous grada- 
tion on earth from the king to the clown. 

The French (it is faid) have abolifhed 
Chriftianity altogether, which they were 
j:nabled to do in confe^uencc ©f the incet 

fant 
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fant attacks made upon it by their beft wriw 
ters, from Voltaire to Volney. The laft has 
proved himfelf by far its boldeft and moll 
formidable adverfary, (Mr Gibbon himfelf 
not excepted,) for he infinuates, that no fuch 
perfon as Jefus Chrlft ever appeared upon 
earth. Alt the proof of his having ever ex- 
ifted, that can be referred to is (he fays) a 
paflage from the Jewifli hiftorian, Jofephus, 
which is clearly and confeffedly interpolat- 
ed ; and another from the Heathen hiftorian, 
Tacitus, which contains no more than what 
the Chriftians faid when examined judicial- 
ly ; for, as to the Gofpels, thefe were not 
written by the perfons whofe names they 
bear, but by others long after. He contends 
alfo, that all the peculiar tenets and doc- 
trines of Chriftianity were known over the 
^aft from the moft remote antiquity, hav- 
ing been taught by a fed called Samareans, 
which the Chriftians did no more than re- 
vive ; hence the Chinefe, when the Mifliona- 
ries attempted to convert them, exclaimed, 
that they were preaching Fa. As this author's 
book has been tranflated into Englifti, and 
is openly fold in the fliops, fome of our able 
Divines ought to write an anfwer to him, 
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and apply thcrtifelves particularly to the to- 
pics I h^ve pointed out ; as from' their no- 
velty and audacity, there is a hazard of their 
making fome impreffion. *Ihe French clergy 
declined (it is believed) entering the li/ls with 
their enemies ^ and the confequence ivas fatal. 

Paine > when he wrote his Age of Rea fon, : 
feems not to have read Volney ; for he does j 
not take the lead notice of the ideas fuggeft- 
ed by him. That there was nothing new m 
the Chriftian religion, had been obferved, 1 
near two hundred years ago, by an Ecclc- \ 
fiaftic, viz. Gharron, in his Treatife de la 
Sagefie : he fays, that in the newly-difco- 
vercd countries, (meaning the Eaft and Weft 
Indies) " Prefque toutes les chofes, que nous 
** eftimons ici tant et les tenoti$ nous avoir etc 
** premierement reveMes et envoy ees du Ciel 
" etoient en creance et obfervance com- 
" mune plufieurs mille ans auparavant qu'cn 
*^ euffions ouij les premieres nouvellesy&rf au 
**faut de Religion, comme la creance d'un 
** feul premier homme pere de tout, du d6- 
*' luge univerfel, d'un dieu qui vefquit au- 
"^trefois en homme viergc et fain6t, du 
*'jour du jugement, du purgatorie, refurrec- 
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" tion dcs morts,obfervation des jeunes, ca- 
" refme, caelibat des pretres, ornements 
" d^Eglife, furplis, mitre, eau bcnifte, adora- 
" tion de la croix, circoncifion pareille a la 
" Juifve ctMahvmetane. •' Liy.II. c. 2. p. 299. 
edit. 1606. 
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Of Incredulity. 

Some men are too eafy, others too difficult 
of belief. I have met with more incidents 
than one, which confirm me in this opinion. 
Some years ago, in the courfe of an argu- 
ment I had with a friend, on the veracity of 
Herodotus, and the truth of his account of 
Egypt, his afTertion, that the men of that 
country, " mingunt Jedentes^ feminajlantesy^ 
was produced as an irrefragable proof of his 
deviation from fad. At the very inflant, a 
Gentleman came in, who had been long in 
India, (the late Sir James Fowlis of Colin- 
ton) I flated to him the objedion that had 
been flarted againft the Hiflorian, upon 
which he faid, he did not know how men 
did in Egypt, but he had feen them do (o 
in India. 

Mr Bruce, of KInnaird, the celebrated tra- 
veller, was not believed, when, upon his re- 
turn home, he related, that the Abyflinians 

were 
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were in the ufe of cutting the flefh from liv- 
ing animals, and eating it raw. This 1 be- 
lieved readily j having read that this was a 
very ancient practice in the Eaft, particu- 
larly in. the countries adjoining Judea. — 
Hence, many Jewifti dodors interpret the 
precept againft eating blood, (which is faid 
to be the life thereof, 1. e. the animal) to 
mean eating, it in that manner. See Selden 
de jure nat. & gent. VII. c. r. 

I nfiehtioned this in Auguft 1775 to an 
Englifh clergyman, at that time in this 
country, who was ridiculing Mr Uruce; car- 
ried him to the Advocates* library, and fhew- 
ed him the paflage in Selden, which furpri- 
fed him very much. Mr Bryant too, in his 
Mythology, 11,12,13, fhews, that this jirac- 
tice obtained among the Greeks and Ro- 
mans in the Orgies of Bacchus ; and, on 
other occafions, it was called Raw-eating. I 
communicated all this to Mr Bruce fome 
months before his Travels were publiflied, 
and had a letter of thanks from him ; but 
his book having been printed off by that 
time, he takes no notice of thefe paflages. 
He quotes fome authors, but Selden is more 

full 
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full and fatisfadory upon it than any other 
author. 

It -is frequently faid, That Ignorance is 
the mother of Credulity ; it may be added^ 
of Incredulity too. 

Herodotus was himfelf fometimes too in- 
credulous : he relates many particulars from 
hearfay, adding, that they, to him, were in- 
credible. He was right to relate thefe fto- 
rics, for feveral of them have fince been 
proved to be true, by what the Phenicians 
faid of their having feen the Sun on their 
left when departing from the Red Sea ; tiiey 
failed round Africa, and returned to Egypt 
by the Pillars of Hercules : this he dilbeliev- 
ed ; but Geilher, in a Differtation fubjoined 
to his Orpheus, has evinced its truth. Savary, 
in his Letters on Egypt, lib i r. p. 29, bears 
teftimony to the fidelity of Herodotus ;— - 
" c'eft avec la plus grande lati'sfadion que 
" je retrouve dans ce> pays les moeurs, les 
** ufages qu'il a dccrit avec quelques legeres 
** modifications que le changement des do- 
*'minations & des religions y ont intro- 
'* duits." 
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of Education. 

I THINK it my duty to obferve, that I an\ 
clearly of opinion, that the acquifitipn of 
Greek and Latin qofts children more time 
and pain than it is worth now a-days 5 I fay 
now a-days, becaufe^ as the late Mr Shetidan 
has juftly remarked, there is a jgreat differ*- 
ence as to this matter between our days, and 
thofe in which Europe emerged from barba- 
rifm, and when letters were revived. Then 
there was neither language nor tafte among 
men, and thefe could not be attained but by 
ftudying the claflics ; but after a country has 
got a language, tafte, and claflics of its own, 
it ougTit to lay ailde the troublefomc ladder 
by which it mounted, there being no longer 
any ufe for it. Childhood, naturally happy, 
ought not to be made artificially and ntcd-- 
lefsly miferable ; but it is the great misfor- 
tune and curfe of mankind, that they will 
continue pradlices, not only after the reafon 
for introducing them has ceafed, but after 

the 
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the reafon for a contrary pradlice has com- 
menced. :. 

I have often, when maintaining this argu- 
ment, been alked, How, then, are our child- 
ren to be employed ? to which I have always 
anfwered, and do now anfwer : — How did 
the Greeks and the Romans employ theirs ? 
How theirs — the Egyptians, Judeans, and 
tlie other powerful and polifhed nations in 
different quarters of the globe ? The Greeks 
at no time taught their children any other 
language than their own ; nor the Romans, 
for feven hundred of their beft years, not till 
towards the clofe of th,e republic, when 
Greek, which was then a living, not a dead 
language, .came in falhioji with them, as 
French is with us. A mj6ft proper and ra- 
tional plan for the education of the children, 
both of the rich and poor, that will enable 
them to difcharge the duties of the ftation 
for which they are intended, may be feen in 
Helvetius, Mercier, and various other wri- 
ters. 

Let me not be underftocd as meaning to 
detract from the merit of the claflic authors 

of 
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of Greece and Rome. No man has readl 
them with more deUght, few have read them 
pfteher than I ; but I mnft fay, " Le jeu np 
vaut pas la chandelle/' Boys, to acquire ^ 
tolerable knowledge of Greek and Latin, 
muft fpehd feven yeays of their lives, five at 
fcliool, and two at ^he College ; and thefe iij 
drudgery and diftrefs, even when their mat- 
ters are not paffionate and crueL If they be fo, 
which is too oftei:^ the catfe, they are put into 
a fituation which I am UAwilhng to defcribe, 
but which parents would do well to confider.* 

Boys, however, who are defigned for what 
are called the learned profeflions, muft fub- 
mit to this mifery, as long as a knowledge of 
thefe lang^ages is deemed neceflary for thef^ 
profeflions ; but that ought not to be, and I 
. l^ope and believe that will not be very much 
Jonger the cafe. 

Some think it is for the advantage of boys 
to fee, in miniature, at fchool, what they muft 
afterwards meet with upon a great fcale m 
the world at large. According to that idea, 
the fchool I attended was a model. There 
we faw every day the progrefs of merit ob- 

00' ftrudled 
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ftru<fled by partiality; thete we faw it every 
year obliged to give place to wealth. The 
daratiy that is thofe who, at Candlemas, gave 
gold, not lefs than half a guinea, (of whom 
I was one) had the play an hour or two for 
feme days ; and, upon this occafion too, the 
clafles were' alTerabled in the common hall, 
and the order was giveii foV, ter jkreat fuch 
a boy, according to the number of pieces lie 
had prefented. Upon jfonr^/ being pronoun- 
ced, all the boys ihouted, and beat the floor 
• with their feet. 

Here I cannot help mentioning a lingular 
incident enough, that happened on on^ o£ 
thefe occasions, when I was at the Reftor'* 
clafs : — ^Two boys gave three guineas each. 
Both were entitled, but only one could be 
Dux. The Re(?lor, with an embarraflinent of 
face which I fliall never forget, fignificd that 
he was altogether at a lofs how to proceed, 
and that they tnixft do fomething to extri- 
"tkte him from the puzzle : upon this, one 
of the 'boys' took a 'halfpenny out of his 
pocket, got up, and ftretched out his arm to- 
wards the Redlor, and called out, ** There !^ 
The Redor, fuppofing it to be a guinea 

more^ 
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moi^Cp^ advanced with great complacency 
of countenance, but,, on feeing tl^ coin, 
fell int<) a moft enormous rage^ 5 yet ^he 
laiigli was fo loud,. and ib loiigj .^hd -fa juft* 
againft liiin^ that, he was forced $t :l»ft tO; 
join it himfelf, and fettle the niatter Wifhr: 
out any further pecuniary intei'pc^tion * 
in feme way or other which I do not reeol- . 
lea:. 

What I have faid above, as to Grefek and 
Latin, applies alio to the civil Ikw^.j .Whw 
tiKe Pande6ts werefound at Arnalphi/inr Italy, 
abo^t feven huijdred years ago, it was. a great? 
<iifcovery for Europe, becaufe it was then in 
a ftate of barbarifin ; and the general prin- 
ciples of equity are explained by the Roman 
lawyers with great acutenefs and elegance j 
but at leaft three-fourths of the Roman fyf. 
tem is inapplicable to modern nations ; and 
therefore it ought either not to be taught at 
all, or thofe titles of it only which are gene- 
ral and ufeful : but my head, and the heads 
of my fellow-fludents, were ftufFed with the 
Roman titles of Slavery, Adoption, and a 
hundred others, which I know, from more 
than thirty years experience, are of no more 
OX) 2 ule 
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tife to a Scotch lawyer, than the Alcoran of 
Mahomet. The application we gave was vi- 
gorous ; what a pity it was fo milclireAed ! 
What ought to be taught previous to the ftu- 
dy of the Scotch law, is, tiniverfal juftice and 
morality, *' le droit des Gens ;" and while at 
the Scotch laW,-the ftudent ought to attend 
a writing chamber for fome time, to acquire 
fome knowledge of ftiles and forms, as alfo of 
the antiquities of his country. But the old 
inethod is ftill followed^ though references 
to, or quotations from, the civil law, are now 
feldom made, and the few who ftill continue 
to quote texts and doctors, are laughed at 
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It has been much dif^uted, whether -the fa- 
vage or the fecial ftate be happieft. It feem« 
to me to be a very problematical queftion. 
It is much'againft the latter, if what fome 
have alledged be tnle, that, though many 
have returned from the civiUzed to the la- 
vage ftate, none ever did from the favage to 
the civilized. Dr Johnfon, who preferred the 
former, was in ufe to fay, by way of argu- 
ment, '* That the SaVage was always cither 
" fleeping inliis den, or chafing his prey." — 
If fo, his fituadoti, when attended to, will af- 
ford a very ftrong argtiment for giving the 
preference to the favage ftate; for, according 
to the Do Aor, the Savage has his time divid- 
ed into two portions ; during one of which 
he is happy, (for the diace 4« moft agreeable 
labour) and, during the otlier, not mifer- 
able; but,in civihzed fociety, numbers have 
no prey to chace, and cannot fleep even in 
the night time. 

A man 
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A man muft be more or Icfs happy, ac^ 
cording as the exertion of his facultieis, men- 
tal and corporeal, is more or lefs completely 

vigOfTOUS. 

Confequently that mnft be the beft mode 
of gQyemment which s^rds the greatelt 
fcope for that exertion. 

It has been faid, that men, under the an-? 
cient democracies,had feehngs and fenfations 
of which we have no nc^on. I believe they 
had, but we are well rid of many of them^ 
viz. thofe arifing from domeftic flavery. In 
Rome, there was a whip hanging on the 
ftair-cafe of every houfe. 

Profperity alone cannot make either an 
individual or a nation happy. 
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Au RedaSleur du Courier dc V Europe. 

Edinboar^y a 3 Dicembre^ ^783- 

IM0NSIEUR, 

La hardiefle philofophique de M. le Mar- 
quis d'Arlandes doit etre applaudie de tous 
les amateurs ; and je me flatte que ce voya- 
gcur intrepide ne me faura pas mauvais gr6 
de lui avoir indique les vers dont il peut a 
jufte titre fe fervir defbrmais pour devife : 



Veni ncc piippe per undas 



Nee pedc per terras ; patuit mihi pervius aer*. 

Le nom de Franklin, qui fe trouve parmi 
plufieurs autres noms illuftres au bas du pro- 
ces-verbal de Texperience de M. le Marquis, 
me rappelle une obfervation que j'ai faite il 
y a quelque temps, & que je crois pouvoir 
faire a prefent affez a propos. II me femble 
que Tart d'attirer le feu eledlrique des nues^ 

pendant, 

> , — — L :: > ' 

^ Ovid, Metam. ▼• c, 54* 
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pendant qu'il tohne^ etoit connu par des Sa- 
vans4*^uie antiquite tref-reculee. Je me fonde 
fur nn conte d'Ovide & fbr un fait rapportc 
par Tite-Live. Ovide nous apprend* que 
Numa, fecond Roi de Rome, efiraye par le 
tqnnerre qui avoit dure plufieurs jours, con- 
fulta la Nymphe Egerie, & qu elle lui rq- 
pondit : 



Piabilc fulmen 



Eft, ait, & fsevi fleftitur ira Jovis. 

Sed poterunt ritum Picus Faunufque piandi 

Frodere ; Romani numen uterque foli. 

Nee fine vi tx»adent : adhibeto vincula cxptis. 

Numa fit tout ce que la Nymphe lui avoit^ 
fpnfeille. 

Quoquc modio poflir fplmcn, monftratc, piari. 

^\z Numa, fie quaticns cornua Faunus ait 
Arbitrium eft in fua tela Jovi, 
Hupc tu non poteris pcr.te deducere calo. 

At poteris noftra forfitan uftis ope. 
£aii(Ii quid agant laqueis, quae carmina dicant, 

Qnaque trahant fuperis fedibus arte Jpvem 
Scire nefas homini : nobis conccfla canantur, 

Quxquc p:o dici vatis ab ore licet : 
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Eliciuni t<elo te, Jujpiter, undic mmoJres 
None quoque te celebrant^ EMciurtiqite vocant. 

Tout cela eft explique merveilleiifement 
parle paflage fuivant de Titie-Live, 

•* Ipfum Regem (fcilicet TuUum Hofti- 
** lium,) tradunt, Vdlventetii Commentarios 
** Numa, quum ibi quaedam occulta folem- 
** nia facrificia J(A)i Elkio fafta inveniflfet, 
" operatUm his facris fe abdidifle : fed non 
** rite initum nut cur at am id facrum ejfi ; nee 
" folum nullam ei oblatahi cteleftium fpc- 
** ciem, fed ira Jovis, foUicitati prava rcli-^ 
** giotie, fulmine lEtum cum domo confla- 
** grafle." 

Voici tin Roi tu6 par un coup ele<5rique 
(comme I'a ete un Profefieur Ruffe il y a 
quelques annes) faute de h'avoir pas pris les 
precautions n^ceffaires eh faifant une expe- 
rience perilleufe, 

II y a auffi un paflage d' Atheftie. d*ou on 
peut conclure que Teledlricite n'et-oit: pai^ ih- 
conmie aux perfonnes de fon temps verfecs 
dans k niQgk naturetle. II dit d'uli ccrtaift- 
Xenophon : ** Emicantem fponte ignem hie 

pp eliciebat 
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« 

cliciebat ^ aliis id genus multis Jpe&ris qua: 
tngeniofe mdcbinabatur^ bominum obftupentium 
judicia perjlringebas £if ludificabatur'' 

J'ai rhonneur d'etre, &c. 



. Oftbe Balloon. 
I FIND, from a French tranflation of Car- 
li's Letters, publiftied at Bofton in 1789, 
that he has made the fame remark as to 
electricity. He quotes the paffage of Livy 
above recited ; but not that of Ovid, of 
which, therefore, I fuppofe he did not know. 
He refers alfo to the Meteorologie of Carli, 
which proves, that, for time immemorial, a 
Parratonerre had been kept in a baflion, in 
the caftle of Dueijo, in the Adriatic. The 
centinel, on guard, prefcnts a halberd to it^ 
when there is the appearance of a ftorm, and 
if it emit fparks, he rings a bell to give warn- 
ing. 

There is a book in the Advocates' Libra- 
ry, printed at Nuremberg, in 1676, and en- 
tituled, " Collegium expdrimentale five cu- 
riofum," by T. Chrift. Sturmus; which gives 
an account of Lana's Balloon, mentioned in 

the 
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the Naples Gazette, quoted by the Courier. 
I took from it the following excerpt, it is 
entituled, " InventumP. Francifci Lanajingu^. 
lore hoc e/l^ Naviculai per aerem^ remis^ velif^ 
que agenda poJiAilitatem, planiore acjimpliciore 
modo common/lrans^ . Theipetbodis by fpheres, 
globes, or balloons, of copper, and a certain 
diameter, from which the air has befin ex- 
haufted : p. 6^, he fays, ^^Orbem cupreum^ est 
ejus geneHslaminis, quotes fupra num. FIJI, def^ 
cripfimusy paratum^ qui 16 pedum diametrum 
baberety ?5f urtijicia quodam evacuatus effete non 
/blum nataturum liber e in acre IS fuhlimia petitu- 
rum^fediS preterea pondks extrinfecus appenjum 
plus quam 60 librarum una Juhlevaturum . And, 
by increafing the bulk, it will carry one, 
two, or three men, &c. \ at p. 64, he gives 
the figure. 

Mirabeau had great expedations from the 
balloon^ as appears from his feventh letter 
to Mau Villon, where, after defiring him to 
confider of its application to wax, he adds, 

** Quaud 

* Vide Tentamcn X. p. 56. 
[PP 2] 
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** Quand a Tetentiue philofophique de cettd 
^^ decouvcrte, c'eft une mer fans bords, oii 
** Tefprit humain fera pendant plufieurs 
*' fiecles les decouvcrtes les plus decifives & 
" les plus influentes. Je Tai toujours penfe & 
*' je ne m'en dedis pas." 

Mercier is of the fame opinion ; he ex- 
J)e6ts, that in time, and indeed in twentj- 
five years, a method will be fallen upon for 
giving it a horizontal dire<£lion, and making 
it move in the air as a fifti does in water. 

M. le Baron Scot has imagined a balloon 
upon this idea; it perfedly refembles a fifh: 
he publiftied a defcription of it in a fmall 
Treatife it Paris 1789. 

In company with the late Adam Smith, I 
few, on the Caftle^Hill, Lunardi afcend from 
Heriot's Gardens *. It was a fight the mo& 
magnificent, and the mofl: honourable to 
human nature, I ever beheld. The Cou- 
rier de i'Europe, after inferring my letter, 

adds 
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^dds an article from Paris, which bears, that, 
at an affembly, where a. lady ofdrftindion 
prefided, fhe paid the following compliment 
to Montgolfier and Rofier, who happened 
to be prefeiit : "" Je voudrois que le« hommes 
** de genie qui font dcs decouvertes utiles 
* ' ou gloricufes a leur patrie, fuffcnt divinises, 
** leis machines areoftatiques de M. Montgol- 
** fier m'ont fait croire que mes fouhaits al- 
'* loient s'accomplir; a voir la hardicfle avec 
" la quelle les navigateurs aeriens s'elevoi- 
** cnt dans les cieux, ils me fembloicnt re- 
" toumer vers leur pays natal." This com-* 
pliment is juft, and well exprefled^ 
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Of the Alteration of the Seafons. 

It is long lince many, of whom I am one, 
have maintained, that the Seafons are alter- 
ed ; that it is not fo hot now in fummer as 
when we were boys. Others laugh at this, 
and fay, that the fuppofed alteration pro- 
ceeds from an alteration in ourfelves ; from 
our having become older, and confequcntly 
colder. 

In 1783, or 1784, in the courfe of a conver- 
fation I had with my brewer, who is veryinte]- 
ligent and eminent in his way, he maintained 
that an alterationhad taken place. This obfer- 
vation he made from a variety of circumftan- 
ces ; the diminution of the number of fwal- 
lows, the coldnefs that attends rain, the altera- 
tion in the hours of labour at the time of fow- 
ing barley, which a great many years ago was 
a work performed very early in the morning, 
on account of the intenfenefs of the heat af- 
ter the fun had been up for fome time. He 
added, that, for many years paft, he had 

found 
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found that the barley did not malt as for- 
merly, and the period he fixed on was the 
year in which the earthquake at Liibon 
happened. 

I was ,much furprifed at this lafl: obferva- 
tion, and did not pay much attention to it 
till laft fummer, when. I happened to read 
** Les Annales Politiques," of Linguet, a 
very fcarce book, which I v/as fure my brew- 
er had never read ; for there, to my afto- 
nifhment, I found the very fame opinion, 
with this additional fad, that, in Cham- 
pagne, (where he was born) they have not 
been able, fincc that earthquake, to make 
the fame wine. He fays too, that he has feen 
the title-deeds of feveral eftates in Picardy, 
which proved, that, at that time, they had 
a number of excellent vineyards, but that 
now no fuch crop can be reared there. He 
alfo attempts to account philofophically for 
that earthquake having fuch effeds. See 
Annal. Politiq. 
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And yet the whelfotne herb neglcAed diet, 
Tho* with the pore exhilarating foul 
Of nutriment and health, and Tital powers, 
Beyond the fearch of art, 'tis copious blefs*d. 
For, with hot ravine 6r'd, infanguin'd man 
U now become the lion of the plain. 
And worfe. The wolf, who, from the nightly fold, 
fierce drags the bleating picy, ne*er drunk her milk. 
Nor wore her warming fleece : Nor has the fteer. 
At whofe ftrong cheft the deadly tyger hangs, 
R*cr plow'd for him. They too are temper*d high. 
With hunger (lung and wild neccffity. 
Nor lodges pity in their fhaggy breaft. 
JBut Man^ whom Nature formed of milder clay, 
\Vith every kind emotion in his heart. 
And taught alone !» weep ; while from her li^ 
She pours ten thoufand delicacies, herbs, 
And fruits, as numerous as the diopi of rain, 
Or beams that gave them birth : Shall he, fair form ! 
Who wears fweet fmiles, and looks tttA on heaven, 
£*er ftoop to mingle with the prowling herd. 
And dip his tongue in gore ? the beaft of prey, 
Blo^d-fiain'd, deferves to bleed : But you, ye flocks. 
What have ye done? ye peaceful people, what» 
To merit death ? you, who have given us milk 
In lufcious ftreams, and lent us jfour own coal 
Againfk the tv inter's cold > and the plain ox. 
That harmlcfs, honefl, gullelefs animal, 
In what ban he offended f he, whofe toil. 
Patient and ever ready, clothes the land 
With all the pomp of harveft^;. fhail he bleed, 
And, ftrvggling, groan beneath the cruel hands 
£ven of the clown he feeds } and that, perhaps, 
To fwell the riot of th* autumnal feafi. 
Won by hiv labour > Thus the feeling heart 
Would tenderly fuggcft : but 'tis enough. 
In this late age, adventurous, to have touch'd 
Light on the numbers of the Satnian fage. 
High HcaVzn forbids the bold prcfumptoous drain, 
Whofe wifeft will has fix'd us in a fiate 
Thar mull not yet to pure perfedion rife. Tbomfon, 

'~'"' Oft. 0/ 



f 



c 307 i 



e*kMii 



or tbe PetfeBibtUty cfMan. 



Ihtrandom eft In renim natiiram tt pcnitui ^d ea poftiilet penrideoddm. 

Cir. definibm, V. 16. 



Turcot, attd after him Helvetius, Rofleau, 
IVIercier, tod feveJral other "writers, boUl 
French and Eriglifh, have aflferted, that ther^ 
is a pofllbility of mankind arriving in time 
at aflate of perfc(^ion; and they have given 
many, pleafing reprcfentations of his |fto- 
greflive attainments in art, fcienee, and feli- 
city. The lateft of thefe philofopher^. Mi? 
Godwin^ ill a book entituled, " An Inquiry 
concerning Political Juftice, and its influx 
ence- on Moirals and. Happinefs,'' has far 
furpafled his predeceflbrs in his fpeculations, 
on this fubjed ; for he maintains, that, in 
time, fuch will be the influence of truth 
and juftice, that man will entirely fubdue 
his paffions, and conftantly ad in conformi- 
ty to reafon. So that, according to his fyi- 
Qa.3 tern, 
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tem,;he maintains, there would be then no 
occafion for government, law, punifhment, 
or labour; that, in time, mind will be- 
come (as Franklin, . he fays, predided) om- 
nipotent over matter j nay, what is a ftill 
more extraordinary notion, that man will, 
in time, difcover the means of rendQring 
himfelf immortal. 

It is not propofed, in this paper, to exa- 
mine, whether: the expedations of this au- 
thor be reafonible or romantic ; but to (ho\r 
that, fuppofing them all to be in the courfe 
of time realized, that the fyftem of human 
nature muft, neverthelefs, remain miferably 
intj^rfed, unlefs fome very great radical 
change be made in the nature of man, which 
none of the advocates for perfedibility arc 
willing to admit, not cvei;^ Mr Godwin him- 
felf. 

That author is bold enough to affert, that 
half an hour a-day, ferioufly employed in 
manual labour, by every member of the 
commwity, would fufficiently fupply the 
whole with the necelTaries of life ; and that 
tlhe reft of the day might fuffice in a fimpl^ 

flate 
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ftate of fociety, " for the fabrication of tools 
^* for weaving, and the occupation of tailors, 
"bakers, and butcbers.^^ It is, however, con- 
ceived, that his allowing the laft-mentioned. 
trade to exift, that is, his toleration of con- 
fuming the animal food, taints, and indeed 
poifons his whole fyftem. 

The French author fo often referred to in 
this work*, fumifhes me with an excellent 
introdudion to this queftion, as to the pof- 
libility of man's eyer attaining a ftate of ab- 
solute perfedion, 

" Obferve (fays his inftrudor) that the 
** blood of animals does not flow, and excite 
^* the idea of carnage in. the ftreets: the air 
*• is . preferved from that cadaverous fmell, 
** which engendered fo many difeafes : clean- 
^* linefs is the fign the moft ^unequivocal of 
** order, and public harmony it reigns every 
** where. With a precaution falutary, and, 
■ * I will be bold to fay, moral, we have phr 
^* ced the fhambles without the city." . 

Now, 

• Sec Mcrcicr's L'An Dhix Mille Quatrc cent Quaranti. 
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Now, it may be aiked, Why is this precaii-^ 
tion moral P as this author expreffes it; for ^ , 
his words are, " Par une precaution et joTe- J ^ 
*' rois dire morale :" the queftion is vety ma- 
terial, and the idea of precaution being con- 
fidered by fuch an author as njioral, tends 
much to prove the difficulty, if not impofli-^ 
bihty, of human nature ever becoming per- 

fea. 

It is thought; that it will appesir ftitlmoro 
obvious to every impartial reader, that perfec- 
tion is too inconfiftent with the nature of man^ 
in his prefent ftate, for the fpecies ever to at- 
tain perfedlion, if the following queftion, fug- 
gefted by a particular friend of mine fomc 
years ago, be deliberately confidered ;- — lie 
afked me. How it happens, that, if it be not 
•vi^rong for a man to kill an ox, that he may 
eat his flefli and tan his fkin, why fhould 
it be wrong for a man, if he can do it with 
fecrecy and impunity, to kill his neighbour^ 
that he may poflefs himfclf of his money 
and cloaths, of which perhaps he ftands 
very much in need ? I put not this quef- 
tion, he faid, to priefts or philofophers; but 
to you, whom I know to be a man of a plain 

and 
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and unwarped underftanding^ defirous of 
difcovering Truth, and willing to prefcnt 
to her a carte blancbej let her write upon ir 
what fhe may. This queilion, I confefs, I 
could not anfwer at the time, and, indeed,! 
cannot yet, after thirty years meditation ; nor 
do I believe that any anfwer can be given, 
although it may afford argument for a long 
difTertation, in which there will be, probab- 
ly, much more ingenuity than candour. 

This moral queflion, the fight of the fliam- 
bles, would, no doubt, frequently ftir in the 
breafts of all humane thinking people ; and 
it is plainly with the view of quaihing any 
fuch inquiry,, that Mercier wilhes them to 
be placed o\jt of yicw. 

For the fake of argument, as well as for 
the entertainment of the reader, it may not 
be improper to relate two incidents that hap- 
pened to the very fame friend*, more than 

thirty 



* The Editor has every rcafon to believ^, that the friend 
alluded to in this and the above pafTage, is the author him- 

fclf; 
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thirty years ago. At his houfe, in the coiirl^ 
try, he had a number of ewes and lambs 5 
the latter of which were killed from time to 
time, for the ufe of his family. One fum- 
mer morning, when he went out to walk, he 
was fhocked at the plaintive and defpairing 
cry of an ewe, whofe lamb had be^n killed 
fome hours before ; but what washis agitation, 
when flie boldly came up to him, flared him 
in the face, and pawed the ground ! he im- 
mediately turned from her, confcious of her 
wrongs, and tortured with the horrors and 
pangs of remorfe, (for the affurance of im- 
punity can only fubdue fear, not confcience,} 
and he has often declared, that the appear- 
ance of this harmlefs animal, that day, would 
never be effaced from his niemory fo long 
as he fhould retain his faculties^ 

Not long after this, he met a number of 
farmers in his neighbourhood, one morning 
running up 1 hill, above his hou fc, with 

won- 



felf ; althougb, probably, from motives of delicaqr and dif- 
fidence upon fo very fpeculative and metaphyfical a fub^edki^ 
he wifhed t5 impute tbe thought to another. 
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wonderful 6agemefs : upon his inquiring 
what the matter was^ they told him, that they 
Were in purfuit of a fox, who had taken fer 
veral lambs from each of their flocks ; upon 
which they got out into a great rage againft 
the cunning bcaft, calling him. Villain, rob- . 
ber, and fly rafcal ! but they comforted 
theiiifelves yrith the thought, that they would 
foori be able to put him to death. Upon 
which my friend looked archly at them, 
and faid, Pray, good people, what would 
you have done with the lambs, if he had not 
taken them away ? They, no ddubt, f<?€ling 
the force of the queftion, returned him a 
look, and ran on without making any an- 
fwer i and their filence was certainly judi- 
cious. The argument of the Wolf, in the Fa- 
ble, is Very applicable to this fubjefl; ; 



> n vit des Bergers, pour leur rot^ 



Mangeans Un Agneau cuit en broohe. 

Oh ! ok ! dit-iU je me reprocbt 
Le fang de cette gent \ Voil^ fes gardieni 

S*en repaiffans eux & leurs Chiens, 

Et nioi Loup, j*cn ferai fcrupule ? 
NoDy par tous les Dieux :non, je ferois ridicule* 

Thibaut l^Agoelet panera, 

Sany ^1 hi ijrochc jc le iwette ? 
.Kt noD-.feukm^nt.lut, tnais la rperc qu'il t«UC|^ 

£t le^pere ^\ Tengendra. 
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Le Loup avoit raifon. £ft-il di^ qu'on nous voio 

Fairc feftin de toutc proic, 
Manj^er les animaux ; Sc nous les r^duirons 
Aulc mets dc I'&gc d'or* autant que nous pounons > 
lis n*auront ni croc» ni marmitte ? 
BergerSy Bergers, le Loup n*a tort 
Qa? quand il n^eft pas le plus fort : 
Vpulez-Tous qu*il vtve en hermie I 

I have heard this my friend frequently 
maintain, that our flaughter of the harrolefs 
brutes faps the very foundation of morali-^ 
ty. If, he faid, their diffimilarity and in- 
feriority in point of organization and intel- 
lect, juftify man in his maltreatment of them ; 
it follows, upon the fame principle, that a 
man, fuperior in figure and underftanding^ 
may juftly confider men inferior to him in 
thefe qualifications, in the fame light in 
which we view the brutes, and make them 
fubfervient to his paifions and pleafures with-p 
out remprfc^ 

Caefar, and other conquerors, who have 
been each of them the means of deftroying 

my- 



* Des premiers temps, ou les bommes vivoient de glaa & de 
li6gumes. 
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niyriads of men, probably reafoncd in that 
manner. 

- Pythagoras, he added, faw this, and there- 
fore taught his difciples, *S That, if they 
** meant to conform themfelves exactly to 
^* the dictates of juftice, they muft not com- 
*• mit any injury even to their fellow-crea-* 
^* tures ; for how could they perfuade men 
^* to adt juftly to one anOtTier, if they them- 
^* felves were found aggrieving their fellow-^ 
" animals, compofed of the fame elements, 
** and participating of life like them.^ See 
the Life of Pythagoras, by Jamblichus, cap. 

24- 

Mercier, in a wofk fubfequent to that 
formerly quoted, forefeeing this objedion^has 
employed fever al pages ^n an attempt to ob- 
viate it*. 

He begins with faying, that there is'no re-^ 
laiion between mankind and the brutes; and 

RR 2 yet 

• See his Notions Claires fur Ics Gouvernements, vol. !• 
f. 232 ; and vol. II* p, 36, 
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yet he concludes with, declaring, that we ^q 
and ought to pity their fufferings. 

This is ineonfiftent ; for if there be no re-r 
ktion between us and the brutes, howoomes 
pity for their fuflFerings toarife in our breafl ? 
The v^ry emotion indeed proves the rela- 
tion. 

The^e are none between us and plants; 
and as they do not feel pain, at leajft per- 
peptibly to us, we ther^ore dp not feel pi- 
ty at their deftrudion. 

• 

Mercier alfo adds^ that there cannot bo 
any obligation between us and the brutes. If, 
by obligation,, be means contrad, the pofi- 
tion is certainly true ; but the argument 
founded on it will, neverthclcfe, prove too 
much. It tends to provcj^ that a man nnay 
Jcill and eat a negro fold to him in Africa^ 
or ^^iTinfant child, which he finds expofed 
any where. It fuppofcs, that there are no ob- 
ligations but what are con ventioiial ; no foun- 
dation of juftice, but utility, which is incon- 
fiftent with his own admifSon ; that we 
ought not to difpenfe with pity to the brutes \ 

and 



Of the PeffeBibiUty of Man. 3 1 7 

and that we ought to relieve their fufferings. 
Now, why ihould we do fo, if there be no 
relation or obligation between us ? 

As to the argument from neceffity, on 
which this author infills very much, there 
is no doubt that neceflity will juftify men, not 
"ouly for eating other animals, but even one 
another. It would be, however, as unnecef-. 
fary as it would be-abfurd, to combat that 
argument ; for, if it be held to be neccflary 
that men muft devour other animals, and, at 
the fame time, if it be unjuft that they (hould 
do fo, as has already been fhown, then it fol* 
lows, that mankind cannot attain perfection 
in this world. 

Roufleau, who, in his Preface to his cele- 
brated Eflay on the inequality among men, 
derives the law of nature from love of felf, 
;md pity to others, is nauch more confiftent 
on this fubjed than Mercier : his words are, 
** As long as man Ihall not refift the immc- 
** diate impulfe of'Compaflion,he will nevejr 
" do harm to another man, nor even to any 
■ * being that hath feeling, except in cafe his 
^' ovn prefervation be at flake ; then he may 

**do 
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** do it legitimately, being forced by the im* 
" pulfe of nature to give the preference tc^ 
^* himfelf." This affords. a folution of the 
ancient difpute, as to whether animals par- 
ticipated of the law of nature ; for it is clear, 
that, if deprived of knowledge and liberty^ 
they cannot recognife anyfuch law; but be- 
ing of a nature analogous to otir own, in con- 
fequence of the fenfibility with which they 
are endowed, we muft determine that they 
ought to participate of natural law, and that 
man is bound to pefrform fome fort of du- 
ties to them. It feems indeed clear, that^if 
I be not obliged to do any harm to a hu-» 
man creature, it is lefs becaufe he is a ra- 
tional, than becaufe he is a feeling, being j 
which qualification being common to beaft 
and man, ought at leaft to give the former 
the right of not being maltreated needlefslj^ 
by the latter^ 

The Gentoos, in fparing tygfers, lions, and 
other beafts of prey, aft abfurdly and incon- 
fiftently : ^for, if their objed be the prefer- 
vation of animal life, they ought undoubt- 
edly to dellroy all its enemies. They like- 
wife a6l abfurdly in fweeping the ftreets be- 
fore 



Of the PerfeBibility of Man. 3 1 9 

fore they walk out, for fear of cruftiing in-r 
fedts. This abfurd praftice of theirs is found- 
ed on an error in phyfics. They fuppofe 
that all animals are vifible. A Gentleman, 
who had been long an officer in India, told 
me, that once, in arguing upon this point 
with a Bramin, and in order to prove that 
it was impoffible for him to avoid deftroy- 
ing myriads of animals, do what he might, 
he took a microfcope, and (hewed him a 
number of animalcula in a glafs of water ; 
the Bramin, confounded at this, turned away 
his head, faying, It was a deception. 

Mr Godwin fays, *' That virtue enjoins 
" us to do our utmoft to promote the hap- 
*' pincfs of all intellij^ent hidings " Now, it fure- 
ly may be afked, why he limits the obligation 
to intelligent creatures ? why does he not ex- 
tend it to all animated harmlefs beings ? Do 
Bot we feel fatisfadlion and pleafure when 
we allow a butterfly that has got into the 
room, to efcape ? A Gentoo, who hurts no 
animal, but exerts himfelf to the utmoft to 
give all of them proteftion and happinefs, is 
certainly more praife-worthy than Mf God- 
win; who, with all his fyftem of perfecSlion, 

whilfl 
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tvhilft he allows butchers and fhambles ta 
be neceflary to fociety, cah^ comparatively 
Ipcaking, be viewed in no other light than 
as a reafoning animal of i>rey. I am, how- 
ever, rather inclined to fufpe^l, from the gc-» 
tiuine principles of his theory, that what he 
has faid about butchers, has crept into his 
book frbm inattention; dnd that he will, per- 
haps, blot it out on refledion, and aifter-» 
wards fupport the dodrine fuggefted by fome 
French authors, of the poffibility in time of 
difcoverihg an univerfal vegetable food for 
man. 

't'liere is but bhe method of*^ enabling itien. 
to avoid animal food, and that is to confine 
them to their natural climate, a warm one^ 
which they do not quit but upon compuU 
fion j non nifi c6a6li, as Linhseus exprefles it, 
' There they find abundance of fruits and ve- 
getables, their natural food ; for they arc 
carnivorous^ not by nature, but byneceffitj. 
This confinement, however, could not long 
afford them that happy difpenfation, and 
preferve to them the degree of perfection 
they might attain when in their natural 
and beft ftatc j for they muft foon be uii- 

. der 



OftlePetfeBMityofMan. 321 

der the neceflity of rcforting to the pradice 
tolerated by the nations, and even philofo- 
phers of antiquity, and ftill allowed in Chi*- 
na, of checking population, otherwife they 
would multiply fo fall as to render the cQn- 
fumption much greater than th,e produce of 
food ; the confequence of which would be, 
etxiigration to unfruitful countries, and that 
qF itfelf neceflarily introduces animal food. 

The fpcculation as to the killing of ani- 
mals naturally leads me to the confidcration 
.of the Slave Trade. 

I have never yet been able to perceive • 
how thofe, who do not condemn our llaugh- 
ter of the brutes, can, with confiftency, de- 
claim vehemently againft, and infill for, an 
abolition of Negro Slavery. 

I hear the cries of a negro agonising un- 
der the fevere whip of a Planter : I run up, 
buy him, give him his' liberty, and fome 
money : then he, himfelf, goes to a cat- 
tle market, purchafes Ibrae Iheep, tears a 
lamb from it& mother, and kills it before her 
eyes for his dinner : I alk,« What title has that 

ss black 
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i)lack man to complain of his former miie- 
i:y and flavery ? for what right had he ta 
kill the lamb ? he may anfwer, Le droit de 
plus fort. \ reply, his mafter had the very 
fame right to fcourge him to death. 

If the folc foundation of juftice be utility ^ 
knd a great utility juftify the daughter of 
the brutes, the lefTer, utility of fugar and 
tobacco will juftify, on the fame principle, 
the leflcr evil of negro flavery ; and, in that 
view, the queftion of abolition comes to be 
iSi mere queftion of fa£t : Is negro flavery ab- 
folutely neceflary for that culture, or not ? 
If it fhall be faid, that fugar and tobacco are 
not fo neceflkry to man as animal food, I 
anfwer, that an abfolute neceffity is out of 
the queftion ; for that animal food is not sib- 
fol'utely requilite to his exiftence, is proved 
by the practice of the Gentoos in India, and 
of the very poor almoft cvety where. The 
Jtieceflity alledged does, in reality, refolve 
into no more than a very great utility^, 
excepting in fome very unhofpitable re- 
gions, where favages can alone fubfift by 
means of the arrow or harpoon; and 
Vhere they would be excufame upon the 

fame 
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fame principle of neceflity for eating on^ 
another, were g^me and fifli not to be' founds 

It may indeed be naaintaincd, that there 
is a political neceflity for it ; becaufe, wcrcf 
w^e to abandon our very confiderable fliar^ 
of tb.e produdions of the Indies, and abo- 
li£h flavery, pur poflfeflions there would fooi> 
be occupied by fome other nation; fo that 
the whble cffei£t of doing fo, would be to 
diminilh the trade of Great Britain, and 
fiot to better the flate of the Negroes of 
Africa* 

It has alfo been maintained by the Ad-r 
vocates for this Slavery, that, though all Eu- 
ropean nations were to renounce the Slave 
Trade, no advantages would accrue to the 
Negroes themfclves from the adoption of 
fuch a meafurc; becaufe, if not removed as 
flavcs to the Weft Indies, they would, never? 
thelefs,be fubjedcd to flavery,inconfequence 
of the defpotic, warlike, and cruel difpofi^ 
tion of their kings at home. 

This is, no doubt, as good an apology for 
Negro Slavery as that for animal food; whicl^ 

ss 2 ^ 
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is founded on the fuppofition, that, if brutes 
were not deftroyed by men, they would be 
fo by one another. An argument that 
goes to prove, that, if I were certain, or 
even had reafon to believe, that a rich man 
of my acquaintance was to be murdered or 
robbed by another, I ought to anticipate 
thq event by committing the murder or 
robbery myfelf. 
• 
From what has been ftated, let it not be 
underflood that I am by any means an 
advocate for the Slave Trade. I only have 
made thefe obfervations, in order to prove 
an argument of inconfiftency, or ad bomi'- 
nenty againft its fupporters. On the con- 
trary, I have been in reality, fuccefsfuUy, 
gratuitoufly, and zealoufly, an advocate a- 
gainft it ; I wifli and hope for . a fpeedy 
abolition of that traffic ; nay, I even wifli 
for fome relief, if poffible, to the brutes. 
There is indeed fome reafon to expert, 
even the laft, as fome authors have gene- 
roufly pleaded their caufe; and, much to 
the honour of the age we live in, fome 
regulations have been made, and even 
fgme judgments pronounced for protecting 

them 
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them from needlcfs oppreilion and barba- 
rity. 

The police of feme towns has rery pro- 
perly intcrpofed to prevent the rafhnefs 
of carriage-drivers ; and I difcovered from 
tlie newfpapers, fomc time ago, that Lord 
Molefworth had brought to juftice a dro*- 
ver, for ufing cruelly the poor animal un- 
der his charge; and .that paper adds, 
** This is noticed as a proper example to 
all gentlemen who may witnefs fuch out^- 
' rages: the proceeding is by taking the 
offenders before any of the juftices of the 
peace *." 

In the fame paper for December, there 
is an account of a trial brought for this 
humane purpofe ; the profecution is highly 
praife-worthy, although the verdidl of the 
jury may not perhaps deferve commenda- 
tion. 

In fliort, it follows, I apprehend, from 
what has been ftated, that thofe who con- 
tend 

» See the Star for Auguft 1793. 
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tend for the perfedibility of man, muft, to 
be confident, admit the injuftice of Human 
flavcry and animal food. The laft cannot 
be vindicated on any principle that does 
not •fupport the former ; and while the two 
are received into the fyftem of civil fociety j^ 
it cannot poflibly ever become perfect, but 
mufl remain in a ftate that merits a very, 
very different appellation. 
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An uiiiverfal language is not impoffiblc. 
This has been often thought of, I read, 
feme years ago, an eflay upon it in the Me- 
morials of the Academy of Berlin. The con- 
currence of learned and intelligent men in 
iEurope might foon bring it into ufe and fa- 
fhion ; and it is not improbable that this will 
happen fooner or later. Roufleau thought fo. 

Pitfcottic, in his hiftory of Scotland, 
fays, that James IV. placed a dumb 
woman, with two infants, in the ifland 
of Inchkeith, for the purpofe of difcov- 
erii% what language they would fpeak; 
arid it was reported that they fpoke He- 
brew. The fame experiment, according to 
Herodotus, was made by an Egyptian king, 
and with much the fame fuccefs ; it being 
reported that the children fpoke Pheni- 
cian. 

I am furprifed that in this philofophic 

^ge, in which the origin of language has 

, been 
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been fo tpuch canvaflcd^ that the experiment 
has not been properly made, it would not 
require much expence : till this be done, 
thofe who fpeculate on the fubjed ought to 
attend more than they have yet done to 
children and nurfes. I had not read or 
thought much on the fubjed, when I had 
an opportunity of making fuch obferyations; 
but it appeared to me> that a child forms a 
vocabulary of its own, ais foon as it can arti- 
culate. Nature prompts this. A child can 
not. acquire the language it hears fpoken. 
without much trouble and time; but hav- 
ing need of many things which gefture 
cannot point out, it muft ufe a number of 
different founds, and of eafy pronunciation, 
I remember very well* to have remarked fe-» 
veral inftances of this* • 

I oncq heard an obfervation which (truck 
me, that one effect of the French revo- 
lution would be, to piit an end to the dif- 
tindion between the court and country Ian-, 
guage. There was no fuch diftinftion, it was 
faid, known to the Greeks and Romans. As 
far as I remember, in none of their drama- 
tic, or other authors, is any perfon introdu- 
ced 
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^ted fpeaking ft Patois^ or provincial dialed, 
or ufing what wc call tow phrafes ; at the 
fame time, as the dificrence between maf- 
ter and flave was greater than that betweeti 
gentleman and clown now, it muft have been 
very ftrange if they had not a citizen and 
flave language. That different places had 
different expreflions, appears from Afinius 
PoUio's faying of Livy's flyle, that he per* 
ceived Patavinities in it*. 

Mercier, in his tableau de Paris, fays, that 
the French Academy unhappily fixed . the 
French language While in its infancy. If 
the language of a country ought at all to be 
fixed, it fliould feem, that it ought not to be 
done till it has arrived at a very high pitch 
of civilization, commerce, and knowledge ; 
other wife it will become neceflary to ufe a 
number of circumlocutions, or foreign terms. 
It is unreafonable to find fault with a writer 
for ufing a word,^ becaufe it has never beien 
ufed before ; for, though it perhaps has not 

TT yet 
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yet been Englifh or French, if it ought ta 
be introduced inta cither language, both 
writers and fpeakers fhould ufe it. Du^ 
bicty is not in Johnfon's Didionary ; and I 
heard, many years ago, that furprife had 
been cxprcffed in the Houfc of Lords, on a 
. Scotch CounfePs ufing it. Dubiofity is in 
his Didionary^ and yet the firft feems to mc 
the better word of the two. If, as fome af- 
fert, there be no bounds to the perfedibili^ 
ty * of the hviman race, then no language 
ought to be. fixed at ^ny time, and indee4 
cannot be fo. 

It is commonly fuppofed, thgt coinci- 
dence in language proves a common ftock ; 
but it appears to me, that the propolition 
cannot be fupported, if exprefled in fuch 
general terms ; for, it is only coincidence 
in ftrudure and idiom that amounts to fuch 
proof, not coincidence in vocabul9.ry. The 
French and Englifh language coincide often 
in vocabulary ; this proves that the two na- 
tions 

* This is noi an Englifh i«^ord, and yet the idea cannot 
otherwife be exprefled withput ^ circumlocution. 
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tions have had much communication with 
one another ; but it does not prove them to 
have had the fame origin, becaufe the idiom 
is quite ditferent. However, it muft be ac- 
knowledged, that every attempt to trace the 
origin of language is bewildering; and 
Rouffeau himfelf acknowledges that it is 
above his compreheniioji. 
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Of Drjohnjoris Style. 

Dr Johnfbn never ufes in his Poems the ftiff 
pedantic ftile, ^<t fefquipedalia verba^ that he 
makes ufe of in the Rambler, and his other 
profe works. His profaic ftile feems to have 
been formed on that of " Brown's Vulgar 
Errors :" it gives to a number of Greek aad 
Latin words an Enghfh termination, and 
thus attempts to naturalife them, but in vain j 
the caprice of ufage has rejedled them, except 
in W9rks of natural hiftory and philolbphy : 
I fay caprice, for it feems impoflible to af&gn 
any good reafon for rejecfling many of his 
words, and yet adopting others which arc 
equally exotic. If it could be faid with tioith, 
that we had rejedled thefe foreign words on- 
ly, for which we had equivalents in our own 
language already, it would then be obvious 
that We proceeded on fome principle, but the 
fidl is not fa Omnipotent, Diflocate, &c. 
words which are in the mouths of every bo- 
dy, are foreign words naturalifed, for which 

wc 
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\^e have already equivalents. Abladlate, with 
propriety, might not be adopted, becaufc 
Wean is equally expreffive and fhorter ; and, 
forth? fame reafon Appropinquate, as we have 
already Approach: but why do we ufe Om- 
nipotent and Diflocate, when we have All- 
powerful and Difplace ? It would be difficult 
to affign any reafon for this, that ought not 
to induce us to adopt every word which is 
pretty and expreffive. 
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Of Plagiarifm. 

Coincidence in thought does,by lio means^ 
prove plagiarifm to a certainty, but if ac- 
companied with coincidence of expreffion, 
it does. The famous pafTage in Triftram 
Shandy, viz. ^' the inflxuments w^ith Which x 
** we kill a man, we gild them, we carve thenci^ 
"we inlay them; but the inftrument by 
" which we,'' &c. is copied, for it is a tran- 
flation of a pajQTage I have read, (I think in 
Charron de la Sageffe,) but I cannot novr 
find it. 

The ftory of the Clown, in Gil Bias, who 
imitated the pig, isf to be found in Phedrus, 
V. ^. ; and that of the Dog and the Cadi is 
in a colledlion of ftories, in Latin, printed at 
Bafle in 154 1 ; the title of which is^ " Con- 
" vivialium Sermonum liber audlore Joanne 
" Peregrino Petrofelano." Le Sacgc, indeed, 
tells it better, and has turned the prieft, in 
the original, into a judge. 

Many 
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Many authors, French and Englifh, have 
been obliged toCharron without making him 
the leaft acknowledgment; among others, Mr 
Pope: e. g. 

*' The proper ftudy of mankind is man." 

Pope. 

^' Le vrai etude de Thojimie, c'eft Thomme." 

Charron, ch. I» 

See man for mine, replied a pamper'd goofe. 

Pope. 

" Conime fi tout n'avoit ete fait et ne fe 
^* remuoit que pour lui. En ce fens I'Oyfon 
** en pourroit dire autant/' 

Charron, ch. \nil. 



0/ 
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If Mr Godwin's Syftcm, or even the Paci- 
fic Agricultural Syftem, were to be adopted 
by nations,a great revolution muft, of courfe^ 
take place in the republic of letters. 

It \^ould nearly annihilate hiftory, for that 
of a nation of hufbandmen would not be 
much more interefting than Swift's Gazette 
of a Farm. 

• The alteration, however, though fatal ta 
the hiftoriographer and the hero, would be 
moft beneficial to men in general ; for the 
hiftory of every country has, hitherto, prov- 
ed a feverer fatire on the human race thai^ 
any in Juvenal. 

It would alfo put an end to Epic Poetry j 
that, indeed, feems already in a great mea- 

furc 
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jfiire to have fpent Itfelf j but the French r^ 
Tolution may again fet it a-going for feme 
time. It aflFords a number of new topics, 
and fuch a genius as Lucan would fuit it 
admirably. * It probably will be attempted 
by poets in diflferent countries. 

I never could f^e any folid reafon fpr mak- 
ing verfe effential to Epic Poetry ; nor whepi 
fuch poems are written in verfe, for ufing the 
long one of ten fyllables, that of eight would 
anfwer juft as welL Noblenefs of thought 
and expreffion, not length of verfe, are necet- 
fary to grandeur and iublimity. 

To have the power to forgive,. 
Is empire ^d prerogative ; 
And 'tis in crowns a nobler gem. 
To grant a pardon, than condemn. 

Would any word of addition to each of 
thefe verfes improve them ? 

The length of the verfe frequently obliges 
the poet to ufe a number of expletives, ge- 
nerally epithets, which may be left out with- 
out injuring the verfe, which is then redu- 

uu ce4 
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ced to eight fyllables. Take^ for example, 
the beginning of Pope's Tranflation of the 
Iliad- 
Achilles' wrath to Greece, the direful fprlng 
Of woes unnumber'd, heavenly goddefs fing ; 
ThatwrathwhichhurrdtoPluto's^/(?c>f«j/rei3;n 
The fouls of mighty chiefs untimely flain ; 
Whofe limbs xmburied on the naked fhore^ 
Devouring dogs, and hungry vultures, tore. 

The fix adjedlives, or epithets, in italics, 
may be left out without injuriAg the fenfe, 
and the verfes then become doggerel. 

Achilles* w:rath to Greece the fpring 
Of woes utmumber'd, goddefs fing, &c. 

How diflFerent is the following pafTage in 
his Effayon Man! 

Pride, then was riot, nor arts, that pride has made : 
Man walk*4 with bcaft, joint tenant of the fliade j 
The fame his table, and the fame his bed ; 
No murder fed him, and no murder clad. 
In the fame temple, the refounding wood, 
All vocal beings hymnM their equal god ; 
The flirine, with gore unftain'd, with gold undreft, 
Unbrib'd, unbloody, flood the blamelefs prieft : 

Heav'n's 
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Heaven's attribute was unircrfal care, 
And Man's prerogative to rule, but fpare,. 
Ah ! how unlike the man of times to con^e! 
. Of half tJiat live, the butcher and th^ tomb ; 
"Who, foe to Nature, hears the general groan, 
Murders their fpecies, and betrays his own. 
But juft difeafe to luxury fucceeds, 
And ey*ry death its own avenger breeds ; 
The fury-paffions froni that blood began, 
And turned on Man, a fiercer favage, Man/ 

In this paffage there are but. few epithets, 
and none of them expletive ; there are three 
indeed in one Hne, but each of them is an 
argxunent. Pope is fliperior in this paflage 
both to Ovid and Thomfon, who have treat- 
ed the fubjeift, and very wdl too. This tran- 
flation of the Iliad is, in truth, much fuperior 
to the original, with which I have often conoh- 
pared it in many of the moft trying paflages* 

In the Preface to the fifth volume of Gro- 
nov. Thefaur. Antiq. there is a particular 
and curious account of the way and manner 
in which Pififlratus put together the poems 
called Homer's. It is taken from an unpub- 
lilhed Commentary of Diomedes ScholaftU^ 
cus, on the Grammar of Dionyfius the Thra- 
uu 2 ' cian^ 
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cian. It is in fubftance as follows : — ^Pififlra- 
tus not being able to find the poemfe of Ho- 
mer entire, but that one man had one h\iii- 
dred, another two hundred, and a third one 
thoufand of^^is verfes ; advertifed over all 
Greece, that, whoever brought to him verfes 
of Homer, Ihould receive fo much a line ; all 
who brought them received the proinifed re- 
ward, even thofe who brought line^ which 
he had already got from others. Sometimes 
people brought him verfes of their own for 
thofe of Homer ; thefe are now marked with 
2JX obeliik. 

After having thus made a coUedlion, 
he employed feventy-two grammarians, to 
put together the -verfes of Homer in the 
manner that they thought bell, allowing 
them a handibme gratification. After 
each had feparately arranged the verfes as 
he thought beft, he brought them altoge- 
ther, and made each fliew to the whole his 
own particular work. They having all in a 
body examined carefully and impartially, 
gave the preference to the compofitions of 
Ariftarchus and Zenodotus, and determined 
ttat the former had made the beft of the tvs'o. 

They 
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They were not deceived by the verfes that 
wgjre not Homer's ; thefe were furniflied 
merely to increafe the number of hnes and 
amount of the reward, but they marked 
thejn with an obelifk. 
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Christina was a very extraordinary cha- 
radler. Her father, the great Guftavus, who 
was killed at the age of thirty-eight, when 
flie was an infant, ordered, by his will, that 
flie Ihould have a mafculine education: this 
was unlucky, for flie had too mafculine a 
furn from nature : the confequence was, that 
flie became une femme fcavante^ in a very great 
degree. She would not hear of marriage ; 
and, after eight years confideration, flie ab- 
jured the proteftant religion, refigned her 
crown, abandoned her country, and took up 
her chief refidence at Rome, where fhe died 
in 1689. 

She had the body of a woman, but the 
foul of a inan ; a bold, elevated, penetrating 
foul. In her Colledtion of Sentiments, there 
are feveral brilliant, Angular, deep, and alfo 
fome abfurd thoughts : flie ufed to fay, 
" Communement on eftime Texperience, & 

"les 



4( 



Cbri/iina^ ^een of Sweden. 343 

" les vieillards s'en glorifient: cependant j'en 
fais peu de cas & je n'eftime que le juge- 
ment & Telprit: Les afiaires & les conjonc- 
*' tures font comme les vifages, aucunne ret- 
*' femble jamais en tout et Texperience ne 
** fert qu a faire des fautes, fi Ton manque 
** d'efprit & de jugement*/' This is a very 
judicious obfervatio^; a lawyer, who has 
not got juft principles of law and good fenfe, 
will be very apt to mifapply decifions in 
quoting them, as being analogous to any 
particular cafe; and, for the fame reafon, 
inferences ought to be cautipufly drawn 
from precedents in any n^atter, and, at the 
fame time, drawn always with the great- 
eft circumfpedlion : all circumftances 'muft 
be attentively confidered, in order that one 
may be quite certain that it is a cafe in point. 

Chriftina likewife juftly obfervesf, " II 
" faut plus de coeur pour s'expofer aux itial- 
" heurs du marriage, qu'a ceux de la guerre, 
" & j 'admire le courage de touts ceux qui 

"fe 
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" fe marient ; mais on fait ce terrible coil- 
"trat commes touts les autres chofes de la 
" vie, dont on ne confidere prefque pas Tim- 
" portance, ni a quoi Ton s' engage.'' This is 
a very fhrewd remark too ; and, according- 
ly it will be found, that, at a certain period 
of fociety, the number of batchelors increa- 

The following remarkable obfcrvation 
fhews what a fanatic fhe was before her 
death : — ^^ Quand Dieu: nous auroit formes 
" exprcs pour bruler cternellement comme 
" des Tifons dan TEnfer, il ne meriteroit pas 
" moins d'etre aime & adore de nous^/' 

One of Chriftina's extraordinary adlions, 
while fhe lodged in the King of France's pa- 
lace, at Fontainbleau, gave rife to a very cu- 
rious queftion of general law. — ^She ordered 
an Italian gentleman, who was in her fer- 
vice, to be put to death in the CbanAre des 
Cerfs^ for having betrayed her, as file ailed- 

ged» 
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ged, and apparently with reafon. The prieft, 
whom Ihe fent to confefs him before his 
death, expoftulated with her on various 
grounds, and, among others, on her want of 
power : '*' Comment mon pere dit elle, moi 
** qui doit avoir ime juftice fouveraine & ab- 
*^ fblue fur mes fujets, je ferois rednite a fol- 
'^ liciter contre tm traitre doipeftique du for- 
^* fait & de la perfidie du quel j'ai preuves en 
^ main ecritesSc fignees de la fienne propre*/^ 
Accordingly this gentleman was, at her der 
fire,ftabbed. 

The king of Fra:nce, however, did not 
relilh this, and it is faid that he confult-^ 
ed lawyers, and was ^dvifecj, that Ihe had 
power to do what Ihe had done: the king 
accordingly, probably more from prudence 
and politics than from confiding in any 
fiich opinions, took no more notice of the 
afiair, farther than fhewing a coldnefs to 
Chriftina, which made her leave France. 

XX Several 
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Several epiiiient lawyers of thofe days 
took up. the queftion, and wrote treatifes^ 
fome on one fide, fbme on the other* ; one 
of them, Tcfinar, wrote in her juftification, 
what he calls Tribunal principis per e^rinantis^ 
Jwey ex illu/iris foBi fpecie^ difputata juris que/-^ 
tio ; but others riiaintained with great force 
the oppofite dodrinc, and infifted that fhe 
had no right, fhe and her fuite being on^ 
iy Cives temporarii of France. I am much 
inclined to think that fhe had no fuch pow-^ 
er, (had fhe even flill been a fovereign,which . 
Ihe was not,) becaufe I think it is an efla- 
blifhed maxim in Law, as well as in pru^ 
dcnce> 

Cumfueris Roma ^ Romano vivito morc^ 
Qumfueris alibi ^ vivito more loci. 

At leafl, clear it certainly is, that nothing 
ought to be doiie by a flranger openly, 
which is repugnant to the 'morality^ laws, 
or religion of a flate ; and this obligation 
on a foreigner is imphed on his entering a 

flrange 
•<■ - ■ .^n 
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ftrange country, unlefs permiffion be previ- 
oufly obtained from the civil power, other- 
\«rife all kinds of the raoft infamous crimes 
might be committed with impunity in any 
flate. 

Ghriftina, in juftification of what (he had 
done, lays down this maxim : ** II faut pu- 
** nir dans la forme de la juftice quand on 
•* pent, mais quand on ne peut pas, il faut 
*\toujours punir commeon peut/' From 
this ftrange remark, it would fecm that flie 
had perceived the force of the obfervation 
on which Helvetius infifts fo much : he fays, 
^* Les paflions font le fel de la vie, on n'eft 
**heureux, ni mal heureux, qu'a proportion 
** qu'oh les a violentes/' 

Tefmar, in his Treatife in fupport of the 
Queen, adds a qualification which feenis to 
give up the queftion, that a fovereign, when 
travelling, muft take two precautions ; " que 
" la punition ne fe fafle que pour des cas 
*^bien graves & bien preflantes & en fe-- 
*• cond lieu, qu'elle ne fafle fans eclat, et 
*' que le crime foit avere, pu du moins qu'il 
**y ait de fortes prefomptions a la charge 
:25X 2 " du 
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** du coupable */^ But the queftion is a 
queftion of powcTi If tkere be room for 
thefe inquiries, it is not the travelling fb- 
vcreign, but the fovereign of the place that 
has the power and the jurifdidion. 



• Mieinoirs, p. i2# 
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SOCRATES^ 

It is clear enough, from Xenophon's IVtc- 
moirs of, and Apology for Socrates, that his 
trial was occaiSoned by his wit, and his ac- 
quittal prevented by his vanity. We have 
Xenophon's own authority for the firfl pro- 
pofition ; for he relates an anecdote, from 
which it appears that a farcafm of Socrates 
againft Critias was taken very much amifs, 
land alio the iaflertion of Socrates himfelf, on 
' feeing one of his accufers pafs by. (See the 
Memorab. lib. II. fee. XXXVII. and the 
Apology fee. XXIX. 

Of the fecond, there is proof enough from 
his defence, the vanity of which is very dif- 
gufting. Xcnophon fays, it offended the jud- 
ges much, and they interrupted him. He tells 
us, that he does not give all the particulars 
of the trial; and it is a pity he did not, ef- 
pecially the evidence brought againft him. 

Socrates, 
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Socri\tes, in the fpeech he made after bis 
condemnation, complains of falfe witnef?es 
having been adduced againft him : be this 
as it may, Xenophon fays, that he might 
, have got off on paying a fine ; but he would 
neither pay it himfclf, nor allow any of his 
friends to pay it for him ; jior would he 
make his efcape. . He faid, ■' It was better 
to die, than to languifli in old age/' But 
his real rcaf9n for cKufing to die, feems to 
have been vanity. 

Socrates was really a philofopher :— he 
was as good as he was brave, but he was a 
man. Vanity was his ruling paflion. He 
faw, therefore, that his immortality depend- 
ed on his being unjuftly put to death. 

This Roufleau feems to have perceived ; 
for in a paflage quoted by Mercier, in his 
book entituled " Roufleau confider^ comma 
Pun des premiers auteurs de la Revolution," 
y. I. p. 3 1 . he expreffes himfelf thus : — " Si 
" cette facile mort n'eut honore fa vie, on 
*' douteroit fi Socrate avec tout fon efprit, 
" fut autre chofe que fophifte." 

The 
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The fpeech which Plato makes for him 
after his condemnation is much fuperior to 
that in Xenophon } and indeed Plato gives 
one/ quite a different pidure of hini ih eve- 
ry rfefped:. I neither loved nor admired So- 
crates on reading Xenophon, but I did on 
reading Plato^s Apology : the detail of his 
death, with which Phaedo concludes, is very 
affeding. 

Mr de Paw, in his R^cb. Pbila/./ar les Grecs^ 
quotes a paffage from an oration of ^Efchines, 
in which ht tells the Athenians, in fo many 
words > that they had put Socrates, the fo- 
phift, to death, becaufe he had been the tu- 
tor of Critias one of the thirty tyrants; who 
overturned the democracy, ^fchines cer^ 
tainly fays fo ; and it is ftrange he fhould 
have faid fo, if it had not been the. fad ; 
but it is as ftrange, that the apolpgifts of So- 
crates (hould have omitted this circuriiftance 
had it been true. 



^Dis- 
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A Dissertation to prove that Trqy woj; 
not token by the Greeks. 



Printed 10 the Transactions qF the Royal Society in t^SSf, 
with {additional notes and obfervations, b^ the Autl\or« 



Quos nequic Tydides, nee Lariflbcas Achilles, 

Hon anni domuere decem, non xnille carinx. Virg, 



It cannot well be difputed, that, till the 
Greeks were poflefFed of the art of writing, 
they could have nothing that deferved the 
name of Hiftory. When that art was intro- 
duced among them is uncertain ; but there 
is reafon to believe it was not known to 
them at the time of the Trojan war, as there 
is no mention of any writing in all the 
works of Homer ; for the tablets, of which 
he fpeaks in one pafTage, did not contain 

any 
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any writing, but only marks or figns *. At 
any rate, it cannot be fuppofed, that writ- 
ing was much known or pradifed at that 
time, or indeed for long after. It appears 
from many charters, and other deeds, in this 
country, that men of the firft families and 
fortunes in it could not, a few centuries ago, 
vrrite their names ; and yet it is clear, from 
our having theufe of coined money in com- 
merce, and of cavalry in war, as well as from 

feveral 



* Iliad, vi. 168. So Euftathiu^ fays cxprefsly ; and the 
reafon he affigns is, that letters were the invention of la- 
ter times. He might haVe added, that it appears from fe- 
veral other paflages in Homer, that with him y^n^uv does 
not fignify to write, but to trace, or mark; nor tn^f** a let^ 
ter^ but a marky orjigriy or credential. Iliad vii. 175, 187, 
J 88, 189.; and OdyiT. xxiv. 328. And o-uf** has unqueC- 
tionably this fignification in xxiii. 206. In this pkifage re- 
fpefting Bellerophon^ had Madame Dacier and Mr Pope 
adverted to this, they would not have tranikted this paf- 
fjge as they have done-' n«gi ^1 «/ cij^^l** Awygae, tlearly 
means, that he gave him a token or credential that was 
meant to be deftruftive to him ; and y^et^etq ^vfM^h^» 
atWoLy that he traced (in thefe folded tables) many marks, 
or figns, to (hew that he was defirous of his death. There 
is, likewife, no mention of writing in the Mntid \ which 
flisws, that Virgil thought it the invention of later ti.-ncs, 
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feveral other circumftances, that we were 
more civilized inthofedays than the Greeks 
could pretend to be when they firft invad- 
ed Alia. 

Thofc, therefore, of the Greek writers 
who.chofe to relate ancient events, might 
Ihape their ftories as they-plcafed. There 
could be nothing to contradid them, but a 
vague and confufed tradition, (if there was 
fo much) which, it is plain, would at no 
time be much regarded, and Tyould foon be 
forgot or difbelieved, if the accounts of thefe 
writers were more flattering or favourable 
to their countrymen. Indeed the Greeks 
feem all along to have had a natural inclina- 
tion to pervert and falfify fads, and this drew 
upon them the fevereft reproaches from the 
lovers of truth. 



^icqmd Gracta mendax 



Audet in hi/iorta. 

It may, perhaps, be faid, th^t this is no 
more than the affertion of a Roman fatirift, 
which ought not to be liftened to. But it is 
cafy to fupport Juvenal's teftimony by that 

of 
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of fomc of the moft judicious Greek writers 
themfelves, Diodorus Siculus informs us^ 
that the ancient hiftorians contradicted one 
anotjier fo much, that thofe of later times, 
who felt they had talents for writing hiftory, 
abandoned all remote, and betook them- 
felves to recent periods * : and Thucydides 
•fhews, that not only with regard to ancient, 
but even as to recent events, the Greeks, his 
t:ontemporaries, were very ill informed. In 
his introdiidion, he exprefles himfelf as fol- 
lows : — '' It is very difficult to find out the 
*' truth as to ancient affairs ;. for men con- 
** tent themfelves with reports as to paft 
•* events, without being at thetrouble to ex- 
" amine them, even though they relate to 
*' their own country/* And he refers, far 
proof, to' the celebrated ftory of Harmodius 
and Ariftogiton. Of this he gives the de- 
tail in his fixth book ; " Becaufe neither the 
" Athenians, nor others, knew who was the 
•* tyrant at the time, or what was the real 
" fad that happened." Poems had been com- 
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pofed, and ftatues ereded, in honour of thofe 
men, as being the champions of liberty, and 
the deliverers of their country, by a bold 
jftroke, in putting its tyrant to death ; but 
it appears, from the narrative of Thucydi- 
des, that' all this was undeferved, and pro- 
ceeded from a grofs miftake : for they did 
not kill Hippias, who was the tyrant, but his * 
brother Hipparchus ; and him, not from a 
love of their country, or hatred of tyranny^ 
but from very unworthy motives, which it 
would be indelicate to explain*. 

If the Athenians, (the moft enlightened 
people of Greece,) could be fo mifled as to 
an event which happened but eighty-two 
years before the Peloponnefian war, what 
liberties might not Homer take, in relating 
the circumfiances of an expedition which 
preceded, by many centuries, the age in 
which he lived, and as to which, in all pro- 
bability, there was no record or writing 
whatever ? 

It 
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Ariftogiton fi;^fy «vt«9« 
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It Is, indeed, fuppofed by the author of 
the life of Homer, commonly afcribed to 
Herodotus; that he was only 1 68 years later 
than the Trojan war ; but, from what Thu- 
cydides fays, it (hould feem that he thought 
he was long poftcrior* to it ; and that, in 
fa6l, he was fo,is apparent from feveral paf- 
fages in his works. In one place, he fays, ^ 

that Diomede lifted, brandifhed, and threw j^/ '( iA \ 
B, ftone, which two men, fuch as men are ^ 
now a-days, would not ^be able to carry : 
and, in another, that Hedor lifted, brandifh- 
ed, and threw a ftone, which two men, fuch 
as men are now a-days, would not be able 
to heave from the ground into a cart. But 
fo great a degeneracy could not have hap- 
pened in a century and a half ; befides, that 
he wrote from report, and knew nothing cer- 
tain, he himfelf declares, in his addrcfs to 
the Mufes, with which he introduces the ca- 
talogue of the Grqpian fhips and forces ; 
which implies, that he was not only very 
long pofterior td the event he chofe for his 

fubjeft. 
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fubjedk, but that there was no record or Iiif- 
tory of it extant when Ke wrote. 

Many ptdofs might be brought of Ho- 
mer's flory being generally difbelieved or 
doubted of among the ancients. A few (hall 
te mentioned : And, firft, I refer to the hif- 
tory of Helen's birth.— ^Laeda, the wife of 
Tyndarus, was delivered (it is faid) of two 
eggs, in one of which >^erc Pollux and He- 
len; in the other Caftor and Clytemneftra. 
The former befing the offspring of Jupiter, 
Ihetamorphofed into i fwan, were immor- 
tal', the latter, coming from Tyndarus, fub- 
je6l to diflblution. And it is added, that, 
when Caftor drew near his end, his brother 
begged of the gdds that he might be exempt- 
ed from death as well as himfelf. This, it 
feems. could not be altogether complied 
with; but, to gratify him as far as fate would 
permit, it Was decreed^at they fhould live 
and die by turns. This is evidently an al- 
legory, and generally thought to be an aftro- 
nomitfal one. Now^ if Helen was not a real, 
but an allegorical perfonage, what becomes 
of the Trojan war ? 

The 
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The ftory of the egg is not to be found 
ia Homer? but the alternate life and death 
of Caftor and Pollux is mentioned in the 
Odyffey*, though not confident with a paf- 
fage in the Iliad, to be afterwards quoted, 
which declares them both dead. Madame 
Dacier,in a note on this pafTage of the Iliad, 
fays, that the fable of Caftor and Pollux was 
pofterior to Homer ; but the paflage of the 
Odyfley, juft now referred to, proves the 
contrary. Horace feems to have thought, 
that the whole had been invented before 
Homer's time, as he commends him for not 
havtng begun with the egg : 

'Nee gemno "trojanum helium orditur ah ovo. 

But there would have been no place for the 
compliment, if he could not have commit- 
ted the fault. Be that as it may, the alle- 
gory is certainly of a very ancient date, and 
proves, that the authors of it did not believe 
Homer's account of the Trojan war. In- 
deed 
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deed it goes further : it proves, that they 
did not believe there had been a Trojan war 
at all ; iii fupport of which opinion, much 
may be, and has been faid*. 

2dly, It is clear that Herodotus difbeliev- 
ed, or very much doubted the Greek account 
of the Trojan war. That very intelligent 
and inquifitive hiftorian informs usf , That 
he aflced the Egyptian priefts, whether what 
the Greeks alledged to have happened at 
Troy, was a foolijh flory % ? And he fays 
they told him, that Paris and Helen, in their 
pafTage from Sparta to Troy, were overta- 
ken by a ftorm, which drove them to Egypt, 
where fome of theii* fervants having difclofed 
the crime that they had committed, Proteus, 
who then reigned at Memphis, feized and 
detained their perfons> and the effedls which 
they had brought with them : That whea 

the 



* See Pernety's Fables Egyptiennes et Grecques devoi- 
Uesy torn, ii. and that the hiftory of the Trojan war was no 
xnore than an allegory, is taken for granted b/ Gebelin de 
la Cour, in his Monde Primhif^ ii. 400 ; and by Bryant, ia 
his Mythology. f Lit?* 2* t M«t««? Ady^a* 
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the Greeks came before Troy, and demand* 
ed back Helen and her efFedls, the Trojans 
anfwered, that they had neither, both being 
in Egypt; but the Greeks, not believing 
this, befieged the town, and took it; and 
then Menclaus, finding that what they had 
faid was true, proceeded to Egypt, where his 
wife and goods were reftored td him. He-^ 
rodotus then quotes feveral paflages of the 
Iliad to prove, that Homer knew Helen was 
not in Troy, but in Egypt, and had pervert- 
ed the faft for the fake of his poetry. He 
adds, that he, too^ fubrfcribes to what was 
faid with regard to Helen's not being in 
Troy, for this reafon, that it was impoffible 
to believe Priam fo devoid of underftand- 
ing, as that he would have expofed his king- 
dom to deftruftibn for a woman, if he had 
bad her ta deliver ujx • 

This is a very curious paffage. It ptovesf 
clearly, that Herodotus, before he converfed 
with the Egyptian prtefts, doubted extreme- 
ly of the account given by the Greeks of 
the Trojan war. He feems, however, to have 
altered his opinion, in confequence of what 
they told him Menelaus had reported when 

iz he 
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he came to Egypt That account, if true, 
removed, no doubt, the chief difficulty he 
had, which was, the incredibility of Priam's 
refufal to reftore Helen, when demanded by 
the Greeks ; but, if he had refledled a little, 
he muft have been fatisfied, that it could not 
be true that Helen was not in Troy during 
the fiege. If Ihe had not been there, it is 
impoffible to believe that the Greeks would 
not have ' difcovered this in lefs than ten 
yearst They muft very foon have come at 
the fa6l. When they did, they would have 
r/etired, if the recovery of her and her efFe<fls 
was the objeft of the w|ir. Or, fuppoiing 
that the hope of plunder would have made 
them continue it, yet Menelaus furely would 
have, gone for her to Egypt himfelf, or, at 
leaft, fent fome peribn thither to enquire 
about her. Indeed, the affertion of the Tro- 
jans was, of itfelf, fufficient to have induced 
him to take that trouble. This has been re- 
marked by Riccius*, who juftly maintains, 
that Homer's ftory, as to this point, is the 
more credibk of the two : " Quis vero non 

videat, 

# . 

* Diflert. Homer, vol. it. dUT. 40. p. 216. 
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*' videat, magis prae fe ferre fpeciem fabulse 
id quod narrabant facerdotes, quam quod 
habet Homerus; eftne, quaefo, verifimile 
in ea anibiguitate perdurare voluifle Grae- 
cos decern annos ? Cum. recipiendae Hele^ 
nae tarn eflet cupidus Menclaus^ non mit* 
teret ftatim aliquos in Egyptum qui ex- 
*^ quirerent, an vere apud Proteum ilia deti- 
*' neretur ? Non id omnino faciendtim cen- 
** ferent frater Agamemnon fupremus copia- 
** rum imperator, Neftor aliique duces ? Quae 
*' major ablurditas, quae infignior impruden- 
*' tia,.quae crailior ftoliditas de Graecis duci- 
*' bus virtute et confilio celeberrimis confingi 
" unquam poflit p* • 

Several ancient authors thinking it im|)ro- 
bable that Helen was in Troy, and feeing the 
force of the argument againft the fuppofi- 
tibn of her not halving been there, contrived 
a fidlion to reconcile the two accounts, viz. 
That Venus had created a fhape, or figute, 
fo exacStly like Helen, that Paris carried the 
counterfeit^ with- him to Troy, beheving it 
zz 1 to 
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to be the celebrated Beauty herfelf. Euripi- 
des*s tragedy of Helen turns entirely upon 
this; and Mufgrave, in his notes, conjedhires, 
that the ftbry had been contrived by Helen^ 
in conjundlion with the Egyptian priefts, to 
re-eftablifli her charadler after her return to 
Greece. It is plain, however, that, accord- 
ing to the Egyptian priefts and Herodotus, 
Homer has falfified the ftory in one material 
circumftance ; if fo, it is impofUble to fay 
where he would ftop, 

2^dlyy Although Thucydides, in his intro-r 
dudlion, does fuppofe the truth of the Gre- 
cian expedition againft Troy, and refers to 
Homer for feveral particulars, yet he once 
and again enters the caveat, " if any credit is 
to b^ given to his poems.*' 

Lqftfyy Paufanias fays, in fo many words, 
that he gives more credit to Homer than the 
generality of people do. The expreffion in 
the original* is rather ftronger ; and it is 
certain, that feveral ancient authors, whofe 

works 
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■works unfortmaately have not reached us, 
arraigned Homer of falfehood, in.treatifes 
written on purpofe to conyidl him of it*. I 
^will not quote from Lueian, as his levity 
might be obje<9:ed to, but only obferve, that, 
if the common chronology be juft, he had 
good reafon to laugh at the fuppofition of 
Paris falling in love with Helen, or of her 
being an objedl of contention to Alia and 
Greece, as it is demonftrable that flie muft 
' have been abput an hundred years of age 
when Troy wa6 taken ; for, according to the 
common chronology, feventy-nine years elapr 
fed between the Argonautie expedition and 
the taking of Troy ; now fhe was the twin-r 
lifter of PolIux,who was one of the Argonauts, 
and who fought and beat a famous bo^^er in 
thepalFage to Colchis, and therefore cannot 
be luppofed, at that time, under eighteen 
or twenty. Bayle, in his di<flionary, has ta- 
ken notice of Helen's great age ; and a witty 
author has compared her to the famous Ni- 
non de I'Enclps, who made an affignation on 

the 



• Sec an enumeration of them in the preface to Phi- 
loflr. Heroica, p. 603. edit. 1709. 
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lel£ As the detail which Chryfoftom giVefir 
is not vouched or authenticated in any fhape, 
I fhall ftate no more of it than is neceflary 
for underftanding the argumentative part of 
his difcourfe, w^hich merits the greateft at^ 
tention. Cafaubon, vsrho writes fome notes 
on thi^ author, fays of this difTertation ;— ^ 
" Dignus plane liber hie, quem legarit philo- 
*' logi, et quicunque in veterum fcriptis cumt 
"judicio cuj5iunt verfari ; quaifivis et pro 
^' Homero.multa dici pofTunt." • 

It is not, however, my intention td tran- 
flate this part of the difcourfcj noi* even to 
abridge it ; but only to feledl from it the ar-« 
guments that appearefd to me the moft con- 
clusive a;nd ftriking, to enfoirce them by fome 
additional confiderations, and to add fome 
obfervations that have occurred to myfelf in 
reading and reflefting on this important and 
interefting article of ancient hiftory*. 

According to this author^ Helen, the daugh- 
ter of Tyndarus, king of Sparta, was, by faty 
the moft beautiful woman of her time, and 
had a great number of fuitors,amongft whom 
were Menelaus and Paris. The latter was 

pre-^ 
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preferred by the lady to all the reft, on ac- 
count, of the graces of his perfon and ad-r 
drefs ; and his magnificent prefents obtain- 
ed the confent of Tyndarus, her father, who, 
befides, was delirous of connedling himfelf 
ysrith Afia. 

Upon this, Menelaus, and the other 
Greeks, partly from refentment of the affront 
Tvhich they thought they had received, and 
partly from the hope of plunder, invaded 
Troas. 

Many auxiliaries came to the afliftance 
of Priam, and an obflinate and bloody war 
enfued, in the courfe of which great num- 
bers fell on both fides ;. but the Greeks 
had all along the worft of it. ' They loft a 
great number of troops, and fome of their 
braveft commanders. Heftor, according to 
this author, inftead of being flain by Achilles, 
himfelf flew both Achilles and Ajax ; though 
Homer, to cover this dilgrace, has made the 
former, who was the braveft of the Greeks, 
perifli by the hand of Paris, the moft daftard- 
ly of the Trojans ; the latter by his own. At 
laft, after fuffering an infinity of hardfliips 

3 A and 
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?ind lofles, the Greeks were glad to retire a$ 
they befi could* He gives a very long de- 
tail of the war ; but, for the reafon already 
mentioned, I enter not apon it, but proceed 
to the real evidence he oflFers of the fallity 
p£ the common ftory. 

In confidering this matter, it will be pro- 
per to view the circumftances and fituations 
of perlbns and affairs, as at four different pe- 
riods : \ft^ Before the voyage of Paris to Spar- 
ta, idly^ As at the time of his arrival there, 
3^^, During the war. And, lajlly^ After the 
taking and facking of Troy. 

It is by no means probable, that Paris 
would fall in love with a woman whom ho 
had never feen ; and ftill lefs {o^ that he 
would form the delperate and nefarious pro- 
ject of carrying her off from her hufband, ^ 
powerful king, who hved at a confiderablc 
diftance, and beyond feas. 

Chryfoftom might have added, that the 

force of "diis objecSlion was forefeen; and that, 

to obviate it, was invented what is called the 

judgment of Vdixis j for it was not the Ihepherd 

of 
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of Ida that conceived this plan ; he was put 
upon it by Venus, who promifed him fuccefs 
in reward of his having adjudged the apple 
to her. 

But further, Paris could not get a fliip or 
a crew, without the confent or connivance of 
liis father ; yet it cannot be believed that 
Priam, an old, wife, and good king, would 
give any Countenance to fuch an undertak- 
ing. 

Let it be iuppofed, however, that Paris, 
fomehow or other, got a ftxip and crew, and 
arrived at LaCedaemon, wheil Menelaus and 
her brothers were abfent, (for it is furely ne- 
cefTary to (end them away;) and let it be ftill 
further fuppofed, that he had been able to 
perfuade her to forfake her huiband, her 
child, and her country, and to follow, to her 
own eternal difgrace, a yoimg adventurer to 
a ftrange land j yet ftill unfurihountable dif- 
ficulties ftood in the Way of his carrying her 
off. For, it muft be obferved, that Lacedae- 
mon was not a iea-port town, but a medi- 
terranean place, being many miles up the 
country, as appears froin the map j and fur- 

• 3 A a ther, 
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ther, that Paris did not only carry ofF Helen^ 
but her efFeds, which' confifted in bulkjr 
goods, £uch as, wearing apparel, carpets, tape- 
ftry, and veflels of different kinds. It was? 
impoffible, therefore, for Paris to carry her 
off fecretly. He muft have done it openly 
and avowedly, and in the face of the fiin; and 
a number of horfes and carriages Were necef^ 
fary to tranfpdrt the lady and her baggage 
from Lacedaenidii to the fea-port Now, flip- 
pofing Menelaus abfent, is it poflible to be- 
lieve that his fubjcdls would have fat with 
their arms acrofs, and beheld the wife and 
the wealth of their king carried off by a hancf-^ 
ful of banditti ? 

It is not eafy to figure a tolefrable anfwer 
to this objection. The author of one of the 
fpurious hiftories of the Trojan war, in La- 
tin, felt its force, and^ to avoid it, pretends, 
that Paris met with Helen in the ifland of 
Cythera, near the coaft of Sparta. But this 
is inadmifUble ; for, in the firji place, Ho- 
mer exprefsly fays, in a variety 6f paffages, 
that Helen was brought from Lacedaemon to 
Troy ; and, zdly^ That not only Ihe, but all 
her valuable effedls were carried off j and Ihe 

cer-* 
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<:ertainly would not have thefe with her, 
ivheii iipon an excurfion to an ifland in the 
neighbourhood. 

We come now to the period of the war. It 
is very furprifing that the Trojans did not 
dehver up Helen to the ambaffadorS fent 
fiK)m Greece ; as the demand was not only- 
founded in juftice, but enforced by thje threat 
of an invafion. It is ftill more furprifing, 
that they fliould perfift in their refufal,when ' 
they faw themfelves attacked with 1 200 Ihips 
and 100,000 men. What is moft aftonifli- 
ing of all is, that they did not reftore her 
upon the death of Paris, but married her to 
his brother Deiphobus. Here Chryfoftom 
argues, and with great plaufibiHty, diat this 
is perfe(^ly incredible, upon the fuppofition 
that Paris had pofleffed himfelf of her by a 
crime ; but by no means fo if he obtained 
her in marriage with heyr father's confent ; 
for then the groileft injuilice was on the fide 
,of the Greeks ; and it is not at all furprifing, ^ 
that the Trojans fliould have b,een willing to 
fuffer the laft extremities rather than fubmit* 
This laft fuppofition is further confirmed by 
this circumftance, that Caftor and Pollux, the 

bro-. 
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brothers of Helen, did not go upon this ex- 
pedition, though they bdth were alive at the 
time of her pretended elopement*. 

Ten years elapfed, after the elopement o£ 
Helen, before the Greeks laid fiege to Troy. 
This we learn from her lamentation over the 
dead body of Hedlor ; for there Ihe is made 
to fay exprefsly, that fhe was now in the 
twentieth year of her abfence from her na- 
tive country f ; and, as it is agreed that the 
fiege of Troy lafted ten years, it follows, that 
the fame period had elapfed from her being 
carried off to the landing of the Greeks in 
Afia. This circumftance Chryibftom has 
overlooked ; but it feems to deferve atten- 
tion» So lon^ a delay caijnot well be account- 
ed for. ' 

The fcholiaft, upon the above paflage, who 
ieems to have forefecn the obfervation, iays, 
that this time was fpent in aflembling the 
Grecian army ; but as the Grecian princes 

lived 
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lived dX no great diftance from one another, 
and all their men were accuftomed to the ufe 
of arms, it could not be difficult to bring 
tiiem foon together ; and, if it be fuppofed 
that they came to the place of rendezvous at 
different times during this long period, it is 
riot eafy to fee how they could be fubfifted ; 
Jbelides, it cannot be doubted that her rela- 
tions, and efpecially her hufband, would hap- 
ten the invalion as nqiuch as poffible. 

At this rate, the beauty of Helen muft have 
been upon the wane when the fiege began, and 
quite over by the time it ended. For which 
reafon, Mr Wood, in his life of Homer, re- 
grets that this circumftance was introdu- 
ced ii^tot his poem, as it is far from being 
agreeable, and not at all material. He might 
have added, that it is not confiftent with the 
exceilive encomiums which even the old mei> 
of Troy bellow on her charms, in the tenth 
year of the fiege ; or the extravagant compli- 
ment they pay her, that it was not at all fur- 
prifing the Greeks and Trojans fliould have 
fuffered fo much and fo long for her. The 
probability is, that this circumftance was in- 
vented by Homer to give an air of credibili- 

' ty 
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ly tx) fome others ; particularly, to aGCoimc 
for the abfence of Gaftor and Pollux. In the 
third book of the Iliad, Helen expreffes great 
furprife becaufe fhe did not fee her two bro^ 
thers among the Grecian commanders. This 
was in the tenth year of the fiege ; and Hor 
mer adds, " But they had both died at Lace- 
doemon a long time before.'' This proves 
they were alive at the time of the elopement ; 
and that he thought it neceflary to account 
for their not being at the "fiege.' 

The Greeks, however, did at laft make 

. their appearance before Troy ; but the town 

was not taken till after a ten year's iiege*. 

' This 



* M. Fourmont, in a diflertatipn, in torn. 5. des Mem. 
de VAcad^ des In/crip, pretends, that the fiege began only 
three weeks or a month before the quarrel between Aga- 
n^.emnon and Achilles, which happened in the beginning 
of the tenth year ; and that the reft of the time had been 
fpent in expeditions againft different places in Aiia. M. 
Fourmont fay?, unanfwerable objections may^ be made to 
Homer*s account on the other fuppofition. The Abbe 
Banier has written an anfwer to this diffcrtation, in which 
he proves, from feveral paflages in Homer, that the fiege 
lifted ten years ; but has been by no means able to anfwer 
the objeftions that arife from that fiippofition. See torn. V. 
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Tliis is the moft puzzling circumftance of all; 
efpecially when it is confidered, that Homer 
tells US5 that it had fceen taken formerly by 
Hercules with only fix fhips, and had, by 
him, been levelled to the ground* 

The Greeks, by Homer's account, were al- 
ways greatly fuperior in numbers to the Tro- 
jans and their auxiliaries j and, for more 
than nine years, they had Achilles with 
them*, whom Homer haa, on all occafions, 
reprefented as perfedlly irrefifldble to the 
Trojans. Hovr then came it about that the 
war lafted fa long I 

The only anfwer that can be made to. this 
is, that the Trojans kept within their walls 
as long as Achilles appeared ; and this Ho- 
mer himfelf fuggefts j", thoughi it is contra- 
dictory to feveral other paffages, where it is 
faid, that many battles had been fought, and 
great nimibers Hain on both fides. 
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But this will not prove fatisfadlory, when 
it is confidered that Andromache, in the in- 
terview flie has with Hector in the fixth 
book, tells him, that the city was to be come 
at, and the wall eafily fcaled*; and that 
Ajax, Agamemnon, Menelaus, and Diomed, 
had three times attempted it. If fo, what 
hindered Achilles to ftorm the town the day 
after he landed ? How camfe Ajax, and the 
other chiefs, to be fo long in threatening an 
afFault ? Madame Dacier, in a note on this 
pafTage, fays. That the art of reconnoitering 
was not known, at this time, even to the 
Greeks. The abfurdity of the anfwer fhtws 
the force of the obfervation. A wolf, fox, 
or other beaft of prey, that wants to get into 
a fold, or clofe, where fheep or cattle are con- 
fined, would walk round it to difcover at 
What place the fence was loweftf. 

But 

r— •■ ■ . ■ ... ■ ... . . ■- — 

* II. VK 434. 

f Hcrodicus, quoted by Heraclidcs Ponticus, wiiofi: 
treat jfe is in Gale's Opus. Mytholog. p. 424, fays, it wquU 
have been abfurd in the Greeks to have laid fiege to Troy 
till the .tqnth y^ar ; as Xh&y knew from the prophecy of 
Calchas, (II. ii. 322.) that it was not to be taken till the 
tenth year; they, therefore, went up and down plundering 
the reft of the time. 
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But further, fuppofing ' the town to have 
been impregnable, how came the Greeks not 
to take it by blockade ? They had a power- 
ful fleet, the Trojans none ; fo that it was 
eafy to hinder the town from being fupplied 
with provifions by fea ; and it was equally 
eafy to have drawn lines around it, which 
would have cut off ^ a[ll communication be- 
tween it and the country; the iiifallible con- 
fequence of which. would have been, that the 
Trojans mufl have furrender.ecj as foon as 
their flock of provifions .was confumed. As 
the Greeks did not draw lines around the 
town, whilft, at the fame time, we are told, 
that they threwup a rampart before their own 
Ihips, and as the Trojans received fuccours 
from their neighbours at different times, the 
fair conclufion is^ that the Greeks were not 
mafler s of the country, nor fuperior to the Tro- 
jans in the field, but, on the contrary, found 
themfelves overmatched. If it lliall be faid, 
that the art of drawing lines was not known 
to the Greeks, I anfwer, that the method they 
took to fecure their fhips proves the contra- 
ry to be true ; and, had they been ignorant 
of that art, (if fo fimple an operation deferves^ 
tliat name,) they never would have thought 
3 B 2 (;>{ 
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of the fiege, as they had no artillery or ma- 
chinery of any kind for making a breach in 
the walls : befides, without any art or labour, 
they could have placed bodies of troops fo as 
to intercept all the Trojan convoys. 

Homer admits, that the Greeks fuffered 
more before Troy than any mortal man 
could relate *: That they loft a great nufli^ 
ber of men, many excellent officers, and 
that Ajax, Antilochus, Patroclus, and Achil- 
les, the greateft hero of them all, perifhed 
in the expedition. This, of itfelf, aflFords a 
prefumption that they were not fuccefsful; 
It is very improbable that Achilles fell by 
the hand of Paris; the truth feems to be, 
that he died by that of a better man. Hec- 
tor poflefled himfelf of his armour, which 
is not at all furprifing, if he flew its owner ; 
but cannot otherwife be explained : for, as 
to the ftory of Patroclus drefling himfelf in 
the armour of Achilles, and being flain and 
ftripped by Hedor, it cannot poflibly be 
true. Achilles was by far the ftrongeft and 

ftatelieft 
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jftatelieft of the Greeks: HecSor was nothing 
to him ; and Patroclus again was nothing 
to Hedor, as is evident from the anxiety 
with which Achilles charges him not to en- 
counter Hedor. Now, when Hedor did get 
Achilles's armour, he found he could not 
life it ; and therefore Homer * makes Ju- 
piter interpofe to fit it to his body; though, 
^er all, the god did not perform the work 
fufficiently; for Hedor owed his death to 
fighting Achilles in that armour, as an aper- 
ture ftill remained near the throat, through 
which Achilles drove his fpear. If then the 
/arniour of Achilles could not be ufed by 
Hedor, how is it poflible that it could be 
ufed by Patroclus, who was fo much infe- 
rior to him ? It is palpable, that He muft 
have been almoft as ill fitted with it as Da- 
vid was with Saul's. Homer himfelf ad- 
mits f , that Patroclus could not wield Achil- 
les's fpear ; how then could he fupport, not 
to fay march and fight, under the load of 
his armour ? 

It 
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It cannot be denied, that 'Achilles fell 
during the liege j and it is evident the 
Greeks muft have l?een lefs able to take the 
town, after this and their other loffes, than 
\)efore. Accordingly it is admitted by Ho- 
mer and his followers, that they did not take 
it by force, but it is pretended that they took 
it by ftratagem. Homer's account of which 
is precifely as follows * : Epeus made a wood-i 
en horfe, into which Ulyfles and the Gre- 
cian chiefs went with a body of troops j the 
reft of the Greeks burnt their tents, and fet 
fail. Upon this, the Trojans came down, 
and, along with t*hem, Helen. She, attend- 
ed by Deiphobus, went three times round 
the horfe, calling each of the Grecian lead- 
ers by his name, and mimicking the voice 
of his wife. This made them all, except 
Ulyffcs, defirous to get out, or return an 
anfwer ; but^e reftrained them, and clap- 
ped his hand on the mouth of one of them, 
who was more eager to fpeak than the reft, 
and' kept him gagged in that (nanner till 
Helen retired. The Trojans then drew up 

the 

* Odyff. riii. ^oo. -, .iv. 271. 



by the Greeks. 383 

the machine to, their citadel, and held a 
confultation as to what they fhould do with 
it. Some were for cutting it up ; fome for 
precipitating it from the rock ; but others 
thought that it ought to be allowed to re- 
main as a propitiatory figure. This laft 
oj^inion prevailed, and the Greeks came out 
of it, arid, after an obftinstte ftruggle, van- 
quiflied the Trojans, and plundered the 
town. 

The abfurdity of all this is too grofs ^nd^ . 
glaring to need refutation. Virgil faw well 
the objections to which it is liable, and, to 
obviate them, has grained his invention to 
the utmoft, but in vain. According to him, 
this horfe was huge as a mountain * ; and 
it was neceffary it fhould, as it was to con- 
tain an army in its belly. It fell to the lot 
of Ulyffes, Menelaus, Neoptolemus, the ma- 
ker Epeus, and five other leaders, to enter 
this machine ; which they did, with a body 
of* arnied mftn that filled it. The reft of 
the Greeks failed to Tenedos, which was in 

fight *, 

* ^neid. ii. 
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fight *, aixd there hid f themfelves^ on th& 
dcfart fliore- The Trojans, thinking them 
gone for good^ canae down, and confulted 
about the difpofal of the horfe, as* is men- 
tioned in Homer. But upon Laocoon, 
who oppofed its introduftion into the city, 
being devauFed by two ferpents, they put 
wheels to its fejct, and ropes to its neck, and 
drew it up to the town, through a breach 
made on purpofe in the wall. The Greeks 
at Tenedos returned at midnight, having 
•the benefit of a bright moon-fhine; and 
thofe in the horfe having defcended by 
means of a rope, opened the gates to them^ 
and the Trojans, being buried, i^i fleep and 
wine, were eafily mattered. 

Every perfon who reads this with the 
kaft attention muft perceive, that Virgil 
had better have couched the ftbry in gene-- 
ral obfcure terms, afs Homer does. By be- 
ing particular, inftead of bettering the mat- 
ter, he makes it worfc ; and there is one 
fi:riking incongruity, into, which it is at- 

tonifhing 

* In confpcftu. f Condunt. 
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t0nifliing he fliould have fallen. Tenedos, 
be fays, was in fight ; and, no doubt, it was; 
for its diftance from the Trojan fhore is but 
forty iladia, or five miles : it was a bright 
moon-ftiine, and Troy flood on a hill ; how 
then could a ^reat army be bid froiti the 
Trojans on a de/art fhore* ? At any rate, it is 
impoflible that 1200 fhips could be con- 
cealed from them. They muft have feen 
the fleet at leafl. If fei, it cannot be be- 
lieved that they would have made a large 
breach in their wall when the enemy was 
fo near. But it would be injproper to dwell 
longer here. Since the town, it is admitted, 
was not takeij by force, and fince the flrar 
tagem by ly^hich it is alledged to have been 
taken is abfurd an4 impradlicable, the fair 
cohclufion is, , that it was not taken at all ; 
and that we ftiould have read the repulfe of 
the Greeks in verfe, if time had not envie4 
us the works of the poets of Troy. 

Let 



* It might •, for Tenedos is extremely elevate4: fo Mr 
Chevalier told me long after I wrote this paper, and he 
had been upon the fpot, fo that this argument flies o^. 
See his map of Troas. 
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Let us now fee what happened, accoril- 
ing to the Greek writers, after Troy was, 
as they pretend, taken and facked. If the 
Greeks had been in reality vidorious, it is 
natural to fuppofe that they would have re-*- 
turned home in a body, in good order, ob-^^ 
ferving due difcipline and obedience to their 
General. But, mftead of doing fo, Homer 
tells us *, that they quarrelled among them- 
felves, differed about the courfe theyfliould 
fleer j that fome went one way, fome an- 
other, and that feveral were fhipwrecked. 

But this is not all : if the Greeks had been,; 
in reality, viftorious, thofe who returned 
Would have been received as conquerors, 
with open arms by their families, and with 
acclamations by their fubjeds. But the re- 
verfeofthis confefledly happened. Agamem- 
non, their captain-general, upon his arrival^ 
was flain in his own houfe by a Villain whd 
had debauched his wife irihisabfence. Would 
fuch have been his fattf had he appeared at 
the head of an army of conquerors ? And 

not 
■ > 'I I I ,1 , ■■■ > — if 

* Odyff. ill. 136, 
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Slot only was he himfelf flain, but, accord- 
ing to Homer, all thofe who returned with 
him: yet this exploit was performed, he 
fays, by ^gifthus, with no more than 
twenty men ; and he reigned feven years 
in Agamemnon's flead *, till he was aflafli-^ 
nated, in his turn, by Oreftes. Diomed 
was foon driven frorn his country, and Ne- 
optolemus from Pcloj)onnefus ; and, accord- 
ing to the account of the former in Virgil, 
all who were concerned in the expedition 
againft Troy were difperfed over the earth, 
and fuffered every where remarkable hard- 
fhips and diftrefs, 

Vet Priamo miferanda manus ^ 

iEn. xi. 359. 

The wretched lituation in which UlyfTes 
found his affairs at home is defcribed, at 
great length, in the Odyfley, by Homer 
himfelf. But unlefs it had been well under- 
ftood that the affairs of the Greeks before 
303 Troy 

f Ibid. iy. 530. 
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I'roy were defperate, no fet of men would 
have dared to have poflefled themfelves of 
his houfe, infultied his wife, and devoured 
his fubftance,as he could hdve returned and 
punifhed them in a few days ; fbt we lealril 
from Homer* and Herodotus f, that the 
paflagc from Troy to Pthia and Sparta could 
be performed in three days, and Ithaca waS 
not much farther off. This circumftance 
renders it perfectly incredible, that Ulyfles 
*ind Mencllus fhould have been long in find- 
ing their way home, as both were, accord- 
ing to Homer. 

On the bther hand, let us take a view of 
what (it is fuppofed) happened to fome of 
the Trojans after the pretended capture and 
deftrudion of their town, ^neas failed with 
twenty fhips, and a great number of people, 
to Italy, where he obtained a very good fettle- 
ment indeed for himfelf and his followers. 
So did Antenor : and, what is ftill more 
wonderful, Helenus goes and occupies a part 

• of 
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of Greece, eftabliftiing himfelf in Epirus. It 
certainly never was before hSard of, that a 
conquered people fcnt out colonies to take 
pofleflidn of part of the country of its con- 
querors*. Which ever fide of this queftion 
be taken, it is clear, that no faith ought to be 
given to poetical hiftory ; and, indeed, it is 
abfurd to feek truth in the works of men, 
Vrliofe province is fidlion, 

I could offer many more circumftances 
and confiderations in fupport of my propo-^ 
fition, partly from Chryfoftom, (whofe ex- 
cellent diflertation I have by no means ex- 
haufted,) and partly from what I have not- 
ed myfelf in the courfe of my refearches on 
this queftion ; but were I to do fo, this pa- 
per 



* Such is the account! given by Virgil, Dionyfius Hali- 
carn. and others ; and it is generally followed. But it 
muft be obferved, that Homer fays nothing of Helenus's 
ftttlement in Epirus, or of ^neas's in Italy. On the con- 
trary, he fays, that ^neas and his defcendants reigned 
over the Trojans. See Iliad, and Wood's Life of Homer. 
This, however, feems as little reconcil^able to the Greek 
account of the capture of the city as the otheri 
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per would fwell to a treatife ; befides, 1 have 
faid enough, I imagine, to undeceive men 
as to this matter ; at lead, enough to make 
them think upon it with attention and im- 
partiaUty ; w^hich, if they do, I have no 
doubt that they will very foon undeceive 
themfelves*. 

To 



* Some glimrnerings of the truth, as to the iflue of the 
Greek expedition againftTroy, feetn to have penetrated all 
the clouds of mifreprcfentaiion with lyhidi Homer and 
other G^eek authors have endeavoured to cover it. 

Several ancient writers admit, that the Greeks were once 
rcpulfed from Afia, and returned to Greece. See Pindar^ 
Olymp. Ode ix. ; and Benedi£tus' Commentary. Strabo 
lib. i. &c. 

This mifcarriage was afcribed to their landing at fir ft 
(from a miflake in geograpiy) not in Troas, hut in Myfia. 
The king of which country, it is faid, engaged and beat 
them. But that will notpafs. It cannot be believed, that 
of one hundred thoufand Greeks, not one had ever before 
made thie ftiort voyage from Greece to Troas. But the 
matter does not reft upon prefumption : Hon;4er exprefsly 
fays, that two of their chiefs, Menelaus and Ulyfles, had 
been there on an embafly before the expedition ; confe- 
quently, they could not miftake the way : befides, fuppo- 
fing that they had gone wrong, why fight the king of My- 
fia, or why land at all ? They muft /have learned their 
error from the firft iifliercian or peafant t^iey met; 

after 
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To conclude: as it is a matter of indiffer- 
ence to us, now a-days, whether the Greeks 
or Trojans prevailed, there is no reafon why 
the foregoing argument fhould be read with 
diflike or regret : on the contrary, it is the 
favourable fide of the queftion j for, if it lef- 
fens Achillas, who had nothing but perfonal 
courage and ftrength to recommend him, it- 
exalts Hedor, whom his enemies admitted 
to be the bed and braveft man of his na- 
tion; and, above all, it does juftice to He- 
len, the fineft woman of antiquity, by re- 
iloring to her that charader of which poetic 
calumny has too long deprived hen 

Fortunati ambo ! Ji quid mea carmina pojfuht. 

^n. ik. 446. 



after which they had no more to do than to ftecr for the 
place orthcir deftination. This is obferved by Philoftra- 
tus, p. 697. ^ 
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Pzgt line 
9. 1. 10. (in fomc copies) for if they, or one of them, ddj 
r^ad if they do 

15. 1. 2i. (ditto) for Gronegned, r^ad Gronewegjaen. 

id. aote, (ditto) for n. 19. read f. 19. 

it, 1. 18. for in civil aftio'ns, read into civil adioni 

67, 1. 15. fbr aforiiore, riad a fortiori* 

76. 1. 4. note$;ybr confcious, read cdnfcios. ' ' 

97. 1. 5-/«rgavc them, TiTtfii give him. 
'37. !• 9- for this hiwgiter, rrarf the lawgiver 
X39. L 8. fot Pompeivn, icad Pbmpeium, 
140. 1. 6. /or S. ii.-^. 3». read torn, ii.— p. 33. Ed. 178^: 
X50. 1.11. notc,/flr Wp. 3. read cKp. 19. 
z6o. 1. 8. for friendly and l^oftile, read friendlf, not hoftile. 

id. 1. X. ndte,ybr Manvillon, read Mauvillon. 

164. 1. II. for ranks, read rank. ^ 

165. 1. 24. for rather that, read but rather that 
x86. 1. IS' for us too, read us to be too 

188. 1. 10. /or MaivueI,T^ai Manuel. 

2t86. L x I. for by what the Phenicians faid, read for example, 

what the Phenicians faid. 
a98. 1. 3. ioY perJhingebasyTtzA perjiringebat, 

id. 1. la. for T. Chrifk. Sturmus, redd Johan Chrift. Sturmiorf 
309. 1. IS* for the air is, read that the air is 
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I50. L 6. notes, for on I'appelle Angleterre, read on appelW 

VAngleterre 

I5». 1. 4. notes,/»r dun partj read dune part 

x6o. 1. 5. id. for pourrent, read pouront. 

x88. L 13. for '< enfant encore ii*a que,", read « enfant qui 

n*a encore que'.'' 

5t04. 1. 8. for pareilles, read pareiU 

id. 1. a6. /or EUe doit, read elle etoic 

ao5. 1. A.' for mure, r^fli mure 

id. 1. 64 notes, for ne foot dont, read ne font done 

^82. 1. 21. fot au faut, read en fait 

ft86. 1. ai. for je r^ai jai 

a95« !• 3. /o'* and, read Be 

300. 1.' a. for influents, read influehtet 

314. 1. 9./or hermie, r«<s</hermite. 

3%%, 1. 3. for de plus, read du plua 

335« h 6; /or le vrai, read la vrai. 

347* 1* ^i' for ne faffe, read fe faiTa 
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